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2 United States of America

IN THE

District Court of the United States

FOR THE

EASTERN DISTRICT OF WASHINGTON,
SOUTHERN DIVISION

United States of America, and
Henry A. WaIxLACE, Secretary
of Ajgriculture,

[
IN EQUITY

Plaintiffs,)
No. E-1653

vs.

E. S. Small,
Defendant.

BILL OF COMPLAINT

Plaintiffs, by James M. Simpson, United States

District Attorney in and for the Eastern District

of Washington, acting under the direction of the

Attorney General, at the request of the Secretary

of Agriculture, bring this bill in equity and allege:

I.

Plaintiff, Henry A. Wallace, is the Secretary of

Agriculture of the United States (referred to here-

inafter as the ''Secretary^') and joins in this suit

in the discharge of his official duties and in the pub-

lic interest. This proceeding is brought to restrain

and enjoin the defendant from engaging in the

handling of fresh deciduous tree fruits grown in the
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States of Washiiiigton, Oregon, Montana, and Idaho,

without a license, in violation of the provisions of

the Act of May 12, 1933, as amended, known as the

Agricultural Adjustment Act (referred to herein-

after as the "Act").

XL

Defendant, E. S. Small, is a citizen and resident

of the State of Washington, residing and having his

principal place of business in the city and county of

Yakima, State of Washington.

III.

Pursuant to and by virtue of the authority vested

in the Secretary by Section^ 8 (2) of the Act, and in

accordance with the General Regulations promul-

gated thereunder, and after due notice and an op-

portunity for hearing to all interested parties, the

Secretary, on October 13, 1933, entered into and exe-

cuted a "Marketing Agreement for Handlers of

Northwest Fresh Deciduous Tree Fruit Grown in

the States of Washington, Oregon, Montana, and

Idaho" and declared it to be effective on and after

October 14, 1933. Prior to the execution of said

Marketin^g Agreement by the Secretary, it has been

executed by handlers of fresh deciduous tree fruit

grown in said States who represented 83% of the

fresh deciduous tree fruit industry in these States.

This Marketing Agreement has been continuously in

effect from October 14, 1933, to and including the

present date.
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IV.

Pursuant to and by vii-tue of the authority vested

in him by Section 8 (3) of the Act, and in accord-

ance with General Regulations promulgated there-

under, the Secretary on October 27, 1933, issued

"License No. 27—License for Handlers of North-

west Fresh Deciduous Tree Fruit Grown in the

States of Washington, Oregon, Montana, and

Idaho," which, by its terms, became etfective on

and after October 28, 1933. The License has been

continuously in effect since October 28, 1933, to and

including the present date, except that the License

of the defendant, under said License No. 27 has been

revoked by the Secretaiy as hereinafter more fully

set forth. A copy of said Marketing Agreement and

of said License is attached hereto, marked Exhibit

"A", and made a part hereof,

V.

Subsequent to the effective date of License No.

27 and pursuant to the i3rovisions thereof, a control

eonnnittee and connnodity committees were duly

elected and organized in accordance with the provi-

sions of the Marketing Agreement and the License

and each of said committees has been and now is

performing its respective duties as 2:)rovided for in

said License.

VT,

The defendant was, on the effective date of Li-

cense No. 27, and has thereafter continuously been
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engaged in shipping in the current of interstate and

foreign eonmierce in carload lots from points in the

States of Washington, Oregon, Montana or Idaho,

States to points in other states and to foreign coun-

tries.

VII.

On August 25, 1933, the Secretary, pursuant to

the powers vested in him by the Act, promulgated

General Regulations, Agricultural Adjustment Ad-

ministration, Series 3 (referred to hereinafter as

the "regulations") which regulations were duly ap-

proved by the President of the United States on

August 26, 1933. Said regulations relate to the

revocation or suspension of licenses issued pursuant

to section 8 (3) of the Act and to the procedure in

connection therewith. A copy of said regulations

is attached hereto, marked "Exhibit B," and made

a part hereof.

VIII.

Subsequently, on September 11, 1934, H. A. Wal-

lace, Secretary of Agriculture, having reason to be-

lieve that the defendant had violated the License

and was continuing to violate the terms and condi-

tions of the License, did, pursuant to said regula-

tions, issue a written notice ordering the defendant

to show cause in writing on or before September 24,

1934, why his license should not be suspended or

revoked by the Secretary. This notice was duly

served on the defendant by depositing it in the Uni-
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ted States mail on September 11, 1931, registered

and addressed to the defendant at his last known

business address. Pursuant to the regulations, said

notice set forth the alleged violations of the License

by the defendant. Thereupon the defendant filed

his unverified answer to the charges alleged in said

notice. The statement of the violations alleged in

said notice appears in the order of the Secretary re-

voking the License of the defendant, a copy of

which is attached hereto, marked "Exhibit C," and

made a part hereof.

IX.

The Secretary found the answer of the defendant

to be insufficient and pursuant to the regulations

designated ten o'clock a.m., November 7, il034, as

the time, and the Federal Courtroom, Superior

Court, Post Office Building, Yakima, Washington,

as the place, for a public hearing where evidence

should be taken and considered upon the charges

contained in said notice and upon the answer thereto

of the defendant. At the time and place so desig-

nated, the defendant appeared in person and was

represented by counsel. The hearing was conducted

by a presiding officer duly appointed by the Secre-

tary of Agriculture pursuant to the regulations.

X.

All of the evidence offered and received at said

hearing was duly reduced to writing. After the con-

clusion of said hearing, the presiding officer, in ac-
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cordance with the regulations, after examination

and consideration of all the evidence introduced at

said hearing, made proposed findings of fact and

recommendations in writinig with respect to the de-

fendant, which, together with the complete tran-

script of all of the oral and documentary evidence

received at said hearing, were transmitted to the

Secretary.

XI.

Upon consideration of the proposed findings and

recommendations of said presiding officer and all

the evidence introduced at said hearing, the Secre-

tary, pursuant to the provisions of section 8 (3) of

the Act, and pursuant to the regulations, made find-

ings of fact and issued an order ("Exhibit C"
aforesaid) (a) finding that the defendant had vio-

lated the terms and conditions of the License in the

respects set forth in the allegations numbered 1, 2,

3, 4, 5, 6, 7, 8, 9, and 11 of said notice to show cause

;

and (b) revoking the license of the defendant. Said

order was made and executed by the Secretary on

January 17, 1936, and was on that date duly mailed

to the defendant by registered mail and received by

him on Jan. 21, 1935. Said order, by the terms

thereof, became effective January 23, 1935.

XII.

The defendant has violated the terms and condi-

tions of the License in the respects found and set

forth by the Secretary in said order revoking the
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License of the defendant. At no time subsequent to

September 11, 1934, the date of the issuance by the

ActiAg Secretary of said notice to show cause, has

the defendant complied with the terms and condi-

tions of the License. The defendant has, since

January 23, 1935, continued to engage in the liandl-

ing, in the current of interstate and foreign com-

merce, of fresh deciduous tree fruits grown in tlie

States of Washington, Oregon, Montana, and Idaho,

in violation of the order of the Secretary revoking

his License. Plaintiffs are informed and believe

and upon such information and belief state the fact

to be that unless an injunction is granted as here-

inafter jDrayed, the defendant will continue to en-

gage in said business regardless of the order of the

Secretary revoking his License.

XIII.

The defendant transports, or causes to be trans-

ported, large quantities of fresh deciduous tree

fruits grown in the State of Washington, to points

in other states and in foreign nations. All of the

fresh deciduous tree finiits grown in the States of

Washington, Oregon, Montana, and Idaho are in

the current of interstate commerce. Approximately

96% of all of the fresh deciduous tree fruits grown

in the States of Washington, Oregon, Montana, and

Idaho annually, and shipped in carload lots, is

shipped in interstate and foreign commerce. It

would be impossible effectively to regulate this in-

terstate commerce in such fresh deciduous tree
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fruits without regTilating also the small percentage

of intrastate shipments of fresh deciduous tree

fruits grown in said states. The handlers and ship-

pers who have fresh deciduous tree fruits to ship,

whether they are in a j^acking house or still on the

trees, will ordinarily not know which fruit they will

ship from points within the States of Washington,

Oregon, Montana, and Idaho, to ijoints without said

states and which fruit will be shipped to destina-

tions within the said states. Consequently, if the

License a^jplied only to interstate shipments, com-

pliance therewith could readily be circumvented by

successive intrastate shipments, which could con-

ceal the final shipments out of the said states.

XIV.

In those areas in the States of Washington, Ore-

gon, Montana, and Idaho in which fresh deciduous

tree fruits are grown, they are the principal crops

produced. The welfare of large numbers of people

in those states is entirely dependent upon the re-

turns received from the production of deciduous

tree fruit. The existing economic depression has

had a disastrous effect upon the j^rices received by

growers of Northwest deciduous tree fruit.

Because marketing charges are relatively fixed,

the growers have borne the brunt of low prices

caused by declining consumer demand. In 1932

prices to growers had declined to such an extent

that they paid only the direct costs of picking and
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packing. During that year the farm price of apples,

for example, was 52 cents per bushel ; in 1921 it was

$1.31 per bushel.

XV.

The nature of the deciduous tree fruit industry is

such that short time curtailment of production is

impossible. The License is designed to increase re-

turns to growers by providing a means by which, if

necessary, the supply of fresh deciduous tree fruit

placed upon the market may be limited to an amount

not in excess of that sufficient to supply an effective

consumer demand, and by providing for the estab-

lishment of minimmn prices at which fruit may be

sold by the handlers.

A plan similar to this License and Marketing

Agreement has been and now is in effect in Cali-

fornia, where substantial quantities of deciduous

tree fruits are produced. This License is a rea-

sonable and appropriate means for regulating in-

terstate commerce, (1) by removing obstructions in,

and burdens upon such commerce, (2) by increasing

the return to growers for deciduous tree fruit

handled in the current of interstate and foreign

commerce, and (3) by increasing the purchasing

power of growers of deciduous tree fruit to the end

that they in turn may increase their purchases and

so stimulate interstate commerce in industrial and

other agricultural products.
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XVI.

The legal remedy of fines for doing business with-

out a license is inadequate and, unless an induction

is granted, the pur^jose of the Act to increase the

return to the growers of fresh deciduous tree fruit

in the States of Washington, Oregon, Montana, and

Idaho, will be made impossible of attainment, the

License will be made inelffectual and the public in-

terest which the Act seeks to serve in the emergency

will be endanged and prejudiced for the following

reasons

:

(a) The effect of the example of the defendant

continuing his business without a License and in

open disregard of the requirements of the License

will be to demoralize and unstabilize the entire fresh

deciduous tree fruit induistry in the States of Wash-

ington, Oregon, Montana, and Idaho; to encourage

and incite other handlers licensed under the same

License to violate the terms and conditions of said

License and further, to encourage other licensees op-

erating under other Licenses issued by the Secre-

tary of Aigriculture to violate such Licenses with

the consequent demoralization and unstabilization

of such industries.

(b) Unless an injunction is granted, the open

disregard by the defendant for the License involved

in this case, and for the Act itself, will bring the

policies of the United States Government and of the

Secretary into disrepute and will thwart the na-
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tional policy declared by Congress iii said Act.

Such violations by the defendant will literally tear

down the structure erected for the protection of the

distressed deciduous tree fruit industry and will en-

danger the success of the program of Congress with i

respect to other commodities as to which Licenses
j

have been issued.
|

(c) The legal remedy of plaintiffs by way of

tines is totally inadequate and the intervention of a

court of equity is necessary unless the Agricultural

AdflListment Act and the Licenses issued thereunder

are to fail of enforcement.

XVII.

Section 8a (6) of the Act, as amended, authorizes

this 'Court to restrain the defendant from handling

or shipping fresh deciduous tree fruits grown in

the States of Washington, Oregon, Montana, and

Idaho in the current of interstate or foreign com-

merce without a License.

WHEREFORE, PLAINTIFFS PRAY:

1. That a writ of subpoena issue directed to the

defendant commanding him to appear herein and

to answer the allegations contained in this bill, but

not under oath, answer under oath being hereby ex-

pressly waived, and to abide by and jDerform such

orders and decrees as the Court may make in the

premises.



vs. E, S. Small 13

2. That the Court issue a preliminary injunction

restraining the defendant and his agents, attorneys

and employees, and all persons acting under him, or

on his behalf, or claiming so to act, and all corpora-

tions owned or controlled by him either through

ownership of a majority of the voting shares of

stock therein or otherwise from engaging in the

handling or shipping, of fresh deciduous tree fruit

grown in the States of Washington, Oregon, Mon-

tana, and Idaho.

3. That thereafter said preliminary injunction

be made permanent.

4. That the plaintiffs be given all such other,

further and different relief as to this Court may
seem just and proper.

5. That the plaintiffs recover their costs and dis-

bursements.

UNITED STATES OP AMERICA, and

HENRY A. WALLACE.

By J. M. SIMPSON,

United States Attornei).

By MAC ASBILL,

Special Assistant to the

Attorney General.
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CITY OF WASHINGTON
DISTRICT OF COLUMBIA

Porter R. Taylor, being iirst duly sworn, on oath

says that he is Acting Chief of the General Crops

Section, Agricultural Adjustment Administration,

Department of Agriculture of the United States of

America; that he makes this affidavit on behalf of

both of the plaintiffs in the foregoing bill of com-

plaint; that he has read the foregoing bill of com-

plaint and knows the contents thereof and that the

same are true of his own knowledge, except as to

such matters and things as are therein alleged on

information and belief, and as to such matters he

is informed and believes that they are true.

PORTER R. TAYLOR.

Subscribed and sworn to before me, Notary Pub-

lic in and for District of Columbia, this 25 day

of February, 1935.

ALFRED L. DORP,

(Notary Seal) Notary Public.

My commission expires 10-22-38.
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EXHIBIT "A"

''UNITED STATES
DEPARTMENT OF AGRICULTURE

Agricultural Adjustment Administration

Marketing Agreement Series—Agreement
No. 16

License Series—License No. 27

MARKETING AGREEMENT AND
LICENSE FOR HANDLERS OF NORTH-
WEST FRESH DECIDUOUS TREE FRUIT
GROWN IN THE STATES OF WASHING-
TON, OREGON, MONTANA, AND IDAHO

Marketing Agreement approved and executed

October 13, 1933

Effective, 12:01 a.m., eastern standard time,

October 14, 1933

License issued October 27, 1933. Effective,

12 :01 p.m., eastern standard time

October ^8, 1933

(SEAL)
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MARKETING AGREEMENT FOR
HANDLERS OF NORTHWEST FRESH

DECIDUOUS TREE FRUIT

The parties to this aigreement are the con-

tracting handlers of fresh deciduous tree fruit

grown in Washington, Oregon, Montana, and
Idaho, and the Secretaiy of Agriculture of the

United States.

Whereas, the Congress of the United States

by the Agricultural Adjustment Act approved
May 12, 1933, as amended, has declared that a
national economic emergency exists due to the

severe and increasing disparity between the
prices of agricultural and other commodities
and that there should be established and main-
tained such a balance between the production
and consumption of agricultural commodities
and such marketing conditions therefor, as will

establish prices to the farmers at a level that
will give agricultural commodities a purchasing
power with respect to articles that farmers buy,
equivalent to the purchasing power of agricul-

tural commodities in the base period described
in said act, and

Whereas, pursuant to said act, the parties

hereto, for the purpose of effectuating the de-

clared policy of said act desire to enter into a
marketing agreement under the provisions of
section 8 (2) of the act, and

Whereas, fresh deciduous tree fruits grown in

the States of Washington, Ore^gon, Montana,
and Idaho, and handled by the contracting
handlers enter into the current of interstate and
foreign commerce;

Noiv, therefore, in consideration of the prem-
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ises and of the mutual promises hereinafter con-

tained, the parties hereto agree as follows

:

Article I

—

Definitions

As used in this agreement, the following

words and phrases shall be defined as follows:

(a) "Handlers" means and includes persons,

firms, corporations or associations engaged
wholly or in part in the business of shipping
in interstate or foreign commerce in not less

than carload lots, from points in the States of

Washington, Oregon, Montana and Idaho, fresh

deciduous tree fruits grown within such States.

(h) "Fruit" means and includes all species

of fresh deciduous tree fruits grown within the

said States, and any variety, grade and size

thereof.

(c) "Districts" means such geographical

areas within said States as the control commit-
tee shall delimit.

(d) "Control committee" means the control

committee selected pursuant to article II hereof.

(e) "Commodity committees" means the

commodity committees selected pursuant to ar-

ticle III hereof.

(/) "Manager" means the manager, appoint-

ed by the control committee, pursuant to article

II hereof.

(g) "Secretary" means the Secretary of

Agriculture of the United States of America or

his designated representative.

(h) "Act" means the Agricultural Adjust-

ment Act, approved May 12, 1933, as amended.
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(i) ** Auction markets" means those markets
wherein fruit is sold at auction, situated in

cities which are designated by the control com-
mittee as auction markets.

(j) ''Auction committees" means the auction
committees created pursuant to article VII
hereof.

(k) "Terminal committees" means the ter-

minal committees created pursuant to article

VII hereof.

(?) "Joint account transaction" means any
transaction between a handler and any other
person contemplating the division of the profit

or loss.

Article II

—

Coxteol Committek

1. Memhership and organization:

(a) A control committee is hereby created
comprising the twenty-five (25) members of the
Board of Trustees of Northwest Fruit Indus-
tries, Inc., a corporation organized imder the
laws of Washington, with its principal place of
business in Seattle, Wash., and additional mem-
bers, and their successors, to be elected bv the

handlers who are not members of said North-
west Fruit Industries, Inc., as hereinafter pro-
vided.

(&) The control committee shall include in its

membership persons elected by a majority vote
of the handlers who are not members of said
Northwest Fruit Industries, Inc., in number
equal to the proportion of twenty-five (25) (to

the nearest even number) which the aggregate
carlot shipments of fruit handled by such non-
members during the preceding shipping season
bear to the aggregate carlot shipments handled
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wherein fruit is sold at auction, situated in

cities which are designated by the control com-
mittee as auction markets.

(j) "Auction committees" means the auction
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(Jv) "Terminal committees" means the ter-
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(?) "Joint account transaction" means any
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carlot shipments of fruit handled by such non-
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bear to the aggregate carlot shipments handled
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by members of the Northwest Fruit Industries,
Inc., during said preceding shipping season.

The membership of said conunittee selected by
the nonmembers of said Northwest Fruit Indus-
tries, Inc., shall be readjusted, if necessary,
after June 1 in each year to reflect accurately
such relative aggregate shipments during the

preceding shipping season.

(c) In the event that all members of the con-
trol committee to be elected by nonmembers of

the Northwest Fruit Industries, Inc., are not
elected within seven (7) days after the effective

date of this agreement the Secretary may desig-

nate persons to serve in lieu of such members
until they are elected. Upon the selection of all

the members of the control committee pursuant
hereto it may organize and function.

2, Duties and powers.—The duties and pow-
ers of the control committee include the follow-

ing:

(a) To supervise the performance of this

agreement and to act as intermediary between
the Secretary and the handlers.

(b) It shall appoint a manager and may ap-

point such other employees as it deems neces-

sary, and shall determine the salaries and define

the duties of all such employees.

(c) By appropriate resolution, from time to

time, to appoint and define the duties of addi-

tional committee or subcommittees to assume
any of the duties or functions of the control

committee, and to perform such other functions

as may be necessary or desirable in the interests

of the handlers and growers of fruit, or to ef-

fectuate any of the purposes of this agreement.
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(d) To hear and dispose of all questions, dis-

putes, and complaints arising in connection with
the performance of this ajgreement, subject only

to the right of appeal to the Secretary granted
in article XIII: Provided, however. That said

control committee shall not award in any dis-

pute damages in money or impose upon a
handler any penalty requiring the payment of a
sum of money: And, further provided, That if

a member of the control committee shall be an
interested party to any complaint or dispute, or

a representative of such an interested party, he
shall, for the purposes of the consideration of
such dispute or complaint, be disqualified as a
member of the control committee.

(e) To define, from time to time, the boun-
daries of the districts for each species of decidu-
ous tree fruit.

(/) To approve all schedules of minimum
prices proposed by the commodity counnittees.

(g) To determine, from time to time, uni-
form rates for packing and storage services in

the various districts.

(h) To incur such expense and make such ex-

penditures as it deems necessary to carry out
the provisions of this agreement.

(i) To establish schedules of maximum com-
missions which may be charged by the handlers.

(j) To establish a uniform method of pay-
ment for sales for future shipment.

(k) To determine the number of and appoint
members to the commodity committees.
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Article III

—

^^Commodity Committees

1. Commodity committees shall be created for

apples, pears, prunes, and cherries and for such
other fruits as the control committee may from
time to time deem desirable for the proper per-

formance of this agTeement.

2. The members of the commodity committees
shall be chosen as follows

:

(a) The control committee shall promptly de-

temiine and announce the number of members
of each conmiodity committee, and after the

conclusion of any shipping- season may revise

the number of members and require the selec-

tion of new nominees.

(h) The control committee shall appoint not

more than one half of the members of each com-
modity committee and shall choose the remain-

ing members from nominees selected by the

('growers in each district as hereinafter provided.

(c) With respect to the representation of the

growers in each district, the control committee

shall determine the number of members, on a

proportionate-shipment basis, to which each dis-

trict producing the fruit in question is entitled,

on each commodity committee. The total of

such grower representation on each commodity
committee shall not be less than one half of the

total membership.

(d) The growers in each district shall nomi-

nate three nominees for each place on a com-

modity committee to which the district is en-

titled, and the control committee shall prescribe,

within twenty-one (21) days from the effective

date of this agreement, methods for the selec!-
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tiou of nominees which shall insure to each
grower adequate opportunity to suggest candi-

dates and to indicate preferences.

3. Pending the selection of commodity com-
mittees pursuant to this article, the commodity
committees of Northwest Fruit Industries, Inc.,

shall have all the duties and powers of and shall

function hereunder in lieu of said commodity
committees until selected.

Article IV

—

Volume Control and Price

1. Proration:

In order to stabilize market prices, improve
the quality, and adjust the shipment of fruit to

market demand, the commodity committees may
from time to time inaugurate proration of ship-

ments of fruits which may be shipped unsold
and offered for sale in transit in interstate and/
or foreign .commerce as hereinafter provided.

(a) For the purpose of this article ''prora-

tion period" means any period of time for
which a commodity committee has instituted a
proration of shipments of its fruit, and "in-
tended for market" or "intends to market"
means fruit which is available for sale and
which it is intended to sell or offer for sale in

interstate and/or foreign commerce, whether
situated in the area of production or in storage
at any point, such intention to be substantiated
in such manner as the respective commodity
committees may require.

(h) Each commodity committee shall deter-
mine the total quantity of any grades, sizes, or
varieties of its fruit which it deems advisable
to market in interstate and/or foreign com-
merce during any designated period, and for the
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purpose of such determination the commodity
committees may consult with the Secretary and
with the control committee or any subcommittee
thereof, or any other committees appointed for
that purpose.

(c) Each commodity committee may deter-

mine the quantity of any fruit which each
handler may ship unsold and offer for sale in

transit during any such designated period.

Such quantity shall be such fruit as he has au-
thority to handle, or to which he has legal title,

or for which he has paid not less than 20 percent
of the purchase price.

{d) Each commodity committee may deter-

mine the total quantity of any fruit to be
shipped unsold and offered for sale in transit

by all the handlers during any such designated
period, and the total quantity intended for mar-
ket from each of the districts during such
period.

(e) If the total quantity of any fruit intend-

ed for market during any such period, as ascer-

tained under paragraph {d) above, exceeds the

quantity determined under paragraph {h)

above, proration of shipments shall be in effect

for such period and the commodity connnittee

shall allocate to each district a proportionate
share of said quantity determined under para-

graph (&) above. Said proportionate shares

shall be determined by applying to the quan-
tity of fruit intended for market in each dis-

trict, as ascertained under paragraph {d) above,

the percentage which the quantity determined
under paragraph {h) above, bears to the total

quantity intended for market, as ascertained

under paragraph {d) above. By applying the

same percentage to the quantity of fruit which
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eaeli handler intends to market during sucli

period, as ascertained under parag-raph (c)

above, the commodity committee shall there-

upon allocate to each handler a share of the al-

location to the district.

2. Shipment control:

(a) During any proration period each
handler shall abide by the allocation made to

him jjursuant to the preceding section and dur-
ing such period each handler accepting fruit

from growers for marketing shall insofar as
reasonably possible, divide his allocation among
the growers from whom he accepts fruit, or for
whom he has fruit in storage intended for mar-
ket during such period, by applying the same
percentage to the amount of fruit which each
of such growers intends to market.

(h) Any handler shipping in excess of his

allocation in any proration period shall deduct
double such overshipment from his allocation

for the next succeeding proration period of the

year. Any handler undershiijping in any prora-
tion period may add the amount of such under-
shipment to his allocation for only the next
succeeding proration period and only then if

such next succeeding proration period is con-

secutive without any intervening period of no
proration.

3. Minimum prices:

The commodity committees may from time to

time fix minimum prices for any fruit in the
following manner:

(a) Each commodity committee may from
time to time estimate the minimum quantity of
any fruit which should be marketed in any
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I

jieriod to insure to growers the maximum gross
returns, in view of prevailing consmnptive de-

mands and available quantities. Pursuant to

such determinations the committees may each
propose schedules of minimmn prices on the ba- fl

sis of f. o. b. shipping points at which their re- '
spective fruits may be sold by the handlers.

(h) All proposed minimum prices before be-

coming eft'eotive shall be agreed upon by not
less than two thirds (2/3) of the membership
of the connnodity committee by recorded vote

and shall be approved by the control commit-
tee in such manner as it may prescribe. Any
mininnun prices thus a])))roved shall be pub-
lished and shall become effective upon the date
designated by the commodity committee and
shall continue in effect until terminated by the

commodity conunittee, or until disapproved by
the Secretary by notice in writing to the control

committee.

(c) Immediately ui)on the approval by the

control committee of any minimmn prices the

manager shall communicate such prices to the

Secretaiy together with a statement of the mini-
mmn proper shipment in any period as esti-

mated pursuant to paragraph (a) above.

Article V

—

Sales

1. No handler shall sell, quote, offer, or con-

sign fruit for sale in any manner whatsoever
for prices less than the minimum prices for the

corresponding variety, grade, or size currently
published by the commodity conmiittee, if any,

unless he shall have previously received the per-

mission of the control committee: Provided,
however,

(a) That nothing in this article contained

I

i
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shall be considered as a limitation of the privi-

lege of selling fmit at auction.

(h) That nothing- in this agreement contained

shall be construed to prohibit the shipment of

fruit for conversion into byproducts.

(c) That nothing in this agreement contained

shall prevent or limit the sale or shipment of

fruit for charitable purposes or for unemploy-

ment relief at any price and in any amount.

2. The parties agree that to establish maxi-

mum charges which handlers can make to grow-

ers as commissions for services in handling

fruit will require careful study in view of the

different conditions and practices in the differ-

ent districts with respect to the various fruits.

The control committee shall make the neces-

sary study and collect the necessary data at its

earliest convenience to prepare and submit to

the Secretary for approval a schedule of maxi-

mum charges for services of every kind rend-

ered by the handlers incident to the marketing

of fruit, and the parties agree that such sched-

ule, when approved by the Secretary, shall be-

come a part of this agreement.

Pending the approval of such a schedule of

maximum charges no handler shall charge any
grower as a commission, or otherwise, for his

services in (completing a sale of fruit in excess

of the ]:)revailing charges for similar services

in the district involved as evidenced by existing

practices.

o
O. All sales for delayed shipment shall include

as additional charges in excess of the sale price,

taxes, insurance, interest, and storage charges
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at not less than the uniform minimum rate for
such storage charges.

4. No handler shall participate in any joint-

account transaction unless previously expressly
authorized to do so by the control committee.

Article VI

—

Reports

1. To the Secretary:

(a) Each handler shall each day mail or de-

liver to the Secretary, or to an agency of the

United States Department of Agriculture desig-

nated by the Secretary, a report of business

transacted to the close of business for said day.

Said report shall be made in such manner and
form as the Secretary or such agency shall from
time to time prescribe.

(b) The Secretary, or such agency, shall each
day compile the information disclosed by such
daily reports, and such other information as

may be deemed useful, in the form of a mar-
ket news-service report, and shall each day mail
a copy of such report to each handler who sub-

scribes to such service, by notice in writing to

the control committee.

(c) The control coimnittee shall defray or

periodically reimburse the Secretary, or such
agency, for all expense incurred incident to the

preparation and circulation of the daily report

and shall assess such expense to the subscribing'

handlers in the proportion of their respective

carload volume of shipments.

(d) The manager, or any properly desig-

nated representative of the control committee,
shall have access to the daily reports of any in-

dividual handler filed with the Secretary, or
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such agency, when examination of such reports

is deemed necessary by the manager or the con-

trol committee to the proper performance and
enforcement of this agreement. All information
disclosed by said reports shall remain confiden-

tial and shall only be disclosed by the manager
or control committee when deemed necessary

to the proper performance or enforcement of

this agreement.

2. To the commodity committees:

To enable the commodity committees to per-

form their duties hereunder each handler shall

promptly furnish the commodity committees
with all information requested as to quanti-

ties of fruit which he has authority to handle or
to which he has title or for which he has paid
not less than 20 percent of the purchase price,

and intends to market (as defined in art. IV,
sec. 1), or which is in storage and where, or
which is or will be available for sale.

3. To the manager:

(a) Each handler shall promptly furnish the

manager copies of all bulletins issued by him
offering fruit for sale and shall promptly report,

to the manager upon request the following in-

formation on such forms as the control commit-
tee may from time to time ])rescribe.

(1) Rollers— including description of
fruit, nmnber of cars, whether intended for
sale or storage and ei:vclosing copy of any
roller bulletin issued by such handler.

(2) Cancelations and terminations—in-

cluding details of sale and reasons for can-
celation or termination.

(3) Rejections and complaints—inelud-
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ing name and address of buyer, cause, set-

tlement, nmnbers of cars involved.

(4) Credit experience^—^including full

details with regard to any unsatisfactory

experience with any member of the trade,

particularly as to credit matters.

4. Failure to make the daily reports pur-
suant to section 1, paragraph (a) above, for

three (3) successive days, or to make any other

reports requested 2)ursuant to this article, or

failure to report accurately any information
suscejjtible to accurate reporting shall be innne-

diately reported to the control connnittee.

Article VII

—

Auction Control

1. To assure, insofar as possible, orderly mar-
keting, the control conunittee may appoint auc-

tion coimnittees for each fruit and terminal
coimnittee, each composed of such handlers, and
such other persons as the control committee
shall designate. Any committees so appointed
shall serve at the pleasure of the control com-
mittee. The Secretary may from time to time

designate representatives to sit with the auction

or terminal committees.

2. If any commodity committee shall deter-

mine that it is desirable to attempt to control

or regulate the auction marketing of its fruit, it

shall be the duty of the appropriate auction

<x)inmittee

:

(a) To determine the quantity of such fruit

to be sold in each auction market designated by
the control committee during the period in

which it is proposed to control such marketing.

(b) On the basis of the foregoing determina-

tion, to assign for such period to each handler
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a quota of the quantity of fruit to be sold in

each auction market during said period and,
insofar as possible, to distribute such quotas
equitably among the handlers in proportion to

the amomit of fruit each intends to sell in the
respective auction markets during said period.

(c) To permit sales in excess of the quantity
determined under paragraph (a) above when
deemed necessary or desirable ; and

It shall be the duty of each terminal commit-
tee:

(d) To regulate as far as ix>ssible the carload
offerings of fruit in each auction market each
day with a view to the orderly distribution of
day-to-day offerings.

3. No handler shall exceed the quotas allotted

to him by the auction connnittees, and eacih

handler shall abide by the regulatory orders of
the terminal committees. If any handler does
exceed his quota for any auction-control period,
the ai3propriate auction or terminal commit-
tee shall deduct an amount equivalent to such
excess from such handler's quota for the suc-
ceeding consecutive auction-control period, if

any; and if he fails to thus adjust such over-
shipment or again exceeds his quota in said
succeeding period, said auction or terminal com-
mittee shall reduce such handler's quota for
the next succeeding consecutive period, if any,
by double the total overshipment.

4. Wholly or partially unused quotas shall
not be assigned, bought, or sold, but any handler
may exchange his quota, or any part thereof,
for another handler's equivalent in any other
auction market. Any sucli exchange shall be
promptly reported to the auction committee.

5. Nothin,g in this article contained shall pre-
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vent a handler from making private sales in any
auction market and the amount of fruit sold in

any such private sale shall not be considered as

a partial exhaustion of such handler's auction
quota.

6. If any fruit sold by a handler at private
sale during any auction-control period is resold

at auction, the terminal committee shall deduct
the fruit so resold from said handler's quota in

that auction market for the current or succeed-

ing auction-control joeriod, if any.

Article VIII

—

Brokerage

1. The commodity committees shall determine
and publish schedules of maximum uniform
charges which can be made or paid by handlers
for brokerage services rendered at terminal
points, and charges for any other brokerage ser-

vice, including services rendered in connection

with sales made outside of the continent of

North America, and the parties hereto agree
that such schedules, after approval by the con-

trol committee, shall become a part of this

agreement."&'

2. No handler shall, under any circumstances,

pay any charge for brokerage services to a buy-
er, except, however, that handlers may make a

discount from the sale price to a purchaser for

cash of not more than $25 per car.

Article IX

—

Rejections

1. In the event of rejection by a buyer of any
car of fruit and the resale thereof by the hand-
ler in another market or at auction, the handler
shall immediately report such sale to the man-
ager or the auction committee, as the case may
be; and if the latter, said committee shall de-

duct said car from said handler's auction quota
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for the auiction-control period, if any, in which
such sale at auction is made.

2. Handlers shall report rejections to the

manajger in writing, together with all original

dociunents relating to such sale, shipment, and
rejection, and the manager may make such rec-

commendations and take whatever action he

deems proper in the premises.

Article X

—

Guarantees and Adjustments

1. No handler shall make sales for future

shipment or accept orders for future shipments
which express or contemplate any guarantee by
the handler against changes in price, and each
handler shall abide by the ruling of the control

committee as to what constitutes a "guarantee"
within the meaning of this section.

2. No handler shall make any adjustment in

a contract for future shipment which results in

a reduction of the sale price, unless such adjust-

ment is justified by a condition of the fruit re-

sulting from the handler's negligence. Any such
adjustment shall be reported to the manager to-

igether with all information in connection there-

with.

3. After delivery to and acceptance by the
buyer of any fruit, no handler may make an al-

lowance or refund for any reason, whatsoever,
except upon express permission, from the man-
ager to whom the handler shall submit all in-

formation together with his recommendations
for the proper settlement.

Article XI

—

Payment and Storage Charges

1. The control committee shall establish a
miiform method of payment for sales for future
shipment and each handler shall adhere thereto.

Such method of payment shall include a mini-
miun partial payment to be made at the time
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the order is booked, a partial payment to be

made if and when the car is placed in storage,

subsequent minimum installments and the dates

payable, interest, and other carrying charges.

2. The control committee shall fix schedules

of maximum and minimum charges for packing
and storage services and such charges shall be

on a uniform basis intradistrict and as nearly

as possible interdistrict, such charges shall be-

come effective at such date as the control com-
mittee shall designate, and thereafter each
handler shall abide by such schedules : Provided,
Jioivever, That this section shall not apply to

producers or cooperative association of pro-

ducers in accounting to their grower members.

3. No handler shall furnish storage services

of any kind to buyers for less than the mini-

mum rates established for such services, and
any reports of sales made on a storage-paid

basis shall indicate the amount of the storage

charge included in the price.

Article XjII—Expenses

1. The members of all committees created

hereby or hereunder shall serve without com-
pensation, but shall be entitled to their expenses

necessarily incurred in the jDerformance of their

duties hereunder.

2. Each committee created hereby or hereun-

der may incur such expense as it deems neces-

sary or desirable for the proper performance
of its duties, and any such expense shall be cer-

. tified by the chairman of the respective com-
mittees to the manager and paid by him upon
the approval by the icontrol committee.

3. Each handler shall pay to the control com-
mittee a share of all expenses incurred pursuant
to this agreement (except expenses incurred
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pursuant to article VI, section (c)) and will

make such payment on receipt of notice from
the control committee of his share of such ex-

penses. Such share shall, tentatively, be such
proportion of the total expenses as each hand-
ler's estimated total shipments of fruit during
the current shipping season bear to the esti-

mated total of such shipments by all the hand-
lers during said shipping season. Such shares

shall be recomputed by the control committee at

the end of each shipping season on the basis of

each handler 's proportion of the total shipments
for said season, and adjustments shall be made
with each handler on the basis of such recompu-
tations.

Article XIII

—

Investigations and Appeals

1. Each handler shall maintain a system or

systems of accounting which shall accurately re-

liect a true account and condition of its business

and the business of any affiliated or subsidiary

companies or agencies. Each handler shall fur-

nish such information to the Secretary as the

Secretary may request, including information
on and in accordance with forms prescribed by
him.

2. Each handler's books and reports, includ-

ing the books and records of affiliates and sub-

sidiaries ("affiliates or subsidiaries" shall be
deemed to mean corporations, or any other busi-

ness units, owning or controlling a handler in

any manner whatsoever, or owned by or con-

trolled by a handler in any manner whatso-
ever), shall, during usual hours of business, be

subject to the examination of the Secretary for

the purpose of assisting the Secretary in the

furtherance of his duties with respect to this

agreement, including the verification of any in-

formation which the Secretary may require of

any handler to give.
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3. All information obtained by or furnished
to the Secretary pursuant to this article, if

designated in writing as confidential when ob-

tained or so furnished, shall remain the conii-

dential information of the Secretary, and shall

not be disclosed by him except upon lawful de-

mand by the President, by either House of the

Con,gress, or any committee thereof, or by any
court of competent jurisdiction, or when of-

fered in evidence in any hearing authorized by
the act for the suspension or revocation of the

license of the person from whom said informa-
tion was obtained or by whom it was furnished.

The Secretary, however, may combine and pub-
lish the information obtained from the handlers

in the form of general statistical studies or data.

The Secretary hereby agrees to issue regula-

tions and prescribe penalties to be imposed in

the event of any violation of the confidence or

trust imposed hereby.

4. If information shall come to the knowledge
of any handler of the violation of any of the

terms or conditions of this agreement by any
other handler, the handler having such knowl-

edge shall notify the control committee of such

violation by a written statement containing the

charges and all available substantiating evi-

dence.

5. If the control committee upon receipt of

any information from any source, shall find

therein evidence that any handler is violatine;

any terms or conditions of this aigreement, it

shall thereupon be the duty of said .control com-
mittee to investigate such respected violation.

The control conunittee may call upon said hand-

ler to furnish a statement of the facts under
oath. After due investigation, if it is the opin-

ion of the control committee that the agreement
is being violated, it shall order such handler to
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discontinue such violation, and in the event of

noncompliance by the handler with such order,

it shall report such noncompliance to the Secre-

tary.

6. For verification of any report submitted
at the request of the control (connnittee or in

aid of any investigation with respect to sus-

pected breach of this agreement by any handler,

or with respect to any dispute arising out of

this agreement, the control committee may
designate a reputable firm of certified public

accoiuitants to examine his books and records
during the usual business hours and report up-
on the matters that shall have been specified in

a direction to such accountants. Said direction

to the accomitants must specifically set forth
the matters upon which a report is required and
said accountants shall not reveal to the control
committee any other matters whatsoever dis-

closed by said examination.

7. An appeal in writing may be taken to the
Secretary from any decision of the control
board with reference to a dispute, investiga-

tion, or complaint within ten (10) days after

the decision is announced. Pendin^g the dispo-
sition by the Secretary of any appeal the par-
ties involved shall abide by the decision rend-
ered by the control committee, unless the Secre-
tary shall rule otherwise pending such disposi-
tion. In the event of an appeal, it shall be the
duty of the control committee to forward to the
Secretary the complete record of said commit-
tee with regard to the matter.

Article XIV

—

Miscellaneous

1. Each committee created hereby or here-
under at its organization meeting shall elect a
chairman and from time to time may elect such
other officers and may adopt such rules for the
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conduct of its business as it may deem advisable.

Vacancies in any committee shall be filled in

the manner governing the selection of the

original members.

2. If any provision of this agreement is de-

clared invalid or the applicability thereof to

any person, circumstance, or thing is held in-

valid, the validity of the remainder of this

agreement and/or the applicability thereof to

any other person, circumstance, or thing shall

not be affected thereby.

3. No member of any committee, nor any em-
ployee thereof, shall be held responsible indi-

vidually in any way whatsoever to any handler
or any other person for errors in judgment,
mistakes, or other acts, either of commission or

omission, as such member or employee, except
for acts of dishonesty. The liability of the han-
dlers hereunder is several and not joint, and no
handler shall be liable for the default of any
other handler.

4. Nothiujg herein contained is or shall be con-

strued to be in derogation or modification of the

rights of the Secretary to exercise any powers
granted to him by the act, and, in accordance
with such powers, to act in the premises when-
ever he shall deem it advisable.

5. The Secretary may delegate any person or

persons to act as his agent or agents in the per-

formance of any of the duties of the Secretary

hereunder or in the exercise of any of the pow-
ers of the Secretary hereunder.

6. The control committee may from time to

time propose amendments to or modifications of

this agreement, and any such amendment or

modification shall become effective at the date

designated by the control committee upon ap-
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proval by the Secretary: Provided, That such
amendment shall have first been approved by
handlers who handled not less than seventy-five

percent (75%) of the total shipments during
the preceding calendar year.

7. All committees created hereby or hereun-
der ishall be subject to the approval of the Sec-
retary and to disapproval by the Secretary of
all or any members at any time; and all acts

of and all schedules of commissions, brokerage,
and storage charjges approved by any commit-
tees pursuant hereto shall be subject to disap-
proval by the Secretary at any time.

Article XV

—

Parties and Termination

1. Any handler, as hereinabove in article I
defined, may become a party to this agreement
on equal terms with the >c;ontracting handlers
by execution and deposit with the Secretary of
a counterpart of this agreement.

2. The Secretary may at any time terminate
this agreement as to any handler by twenty-four
(24) hours' notice in writing deposited in the
mails and addressed to such handler in care of
the control committee.

3. This agreement shall become effective at

such date as the Secretary may declare above
his signature attached hereto and shall continue
in force until terminated in one of the follow-
ing ways:

(a) The Secretary may at any time terminate
this agreement by giving notice by means of a
press release or in any other manner which
the Secretary may determine.

(h) Upon the written request of handlers,
the sum of whose avera^ge carload shipments
over the period of the last three preceding cal-

endar years equal 75 per cent of the average of
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the total carloads shipped in said years by all

handlers parties hereto, the Secretary shall, by
notice in writing sent by registered mail, ad-

dressed to the control committee on or before
the 20th day of any month, terminate said con-

tract as of the end of such month.

(c) This agreement shall in any event termi-

nate when those provisions of the act which
authorize this agreement shall cease to be in

effect.

4. The benefits, privileges, and immimities
conferred by virtue of this agreement shall

cease upon its termination, except with respect

to acts done prior thereto; and the benefits,

privileges, and immunities conferred by virtue

of this agreement upon any party signatory

hereto, shall cease at its termination as to such
party, except with reference to acts done prior

thereto.

5. Each handler hereby applies for and con-

sents to licensing by the Secretary pursuant to

the act and General Reignilations, Series 3, of

the Agricultural Adjustment Administration,
together with amendments thereto, prescribed

by the Secretary and approved by the Presi-

dent, and not otherwise.

This agreement may be executed in multiple

counterparts. Each handler becoming a party
to this agreement by execution of a counterpart
shall sign and deposit with the Secretary said

counterpart and, if a corporation, shall deposit,

together with said signed counterpart, a certi-

fied copy of a resolution of its board of directors

authorizing such signing and delivery. This

agreement, tqgether with all executed coimter-

parts, shall constitute one and the same instru-

ment as if all signatures were contained in one
original.
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In witness whereof, the contracting handlers

acting under the provisions of the Agricultural

Adjustment Act, and not otherwise, for the pur-

poses and within the limitations herein con-

tained, have hereunto set their respective hands

and seals.

Yakima Fruit Growers Association, by

Austin Woodyard, president, L. J.

Shadbolt, secretary; Yakima County
Horticultural Union, by C. K. Conant,

president, W. G. Martin, secretary;

Richey & Gilbert Co., by E. Gilbert,

manager, H. G. Rideout, secretary;

Reuben G. Benz, by Reuben G. Benz;
Warren & Co., by Wheeler Warren,
owner, attest—A. H. Landis; Williams
Fruit Co., by Glenn Williams, presi-

dent, C. W. Bunting, secretary; C. C.

Smith Fruit Co., by C. C. Smith, own-
er, attest—J. W. Hebert; Sellers &
Stone, Inc., by Ben F. Sellers, presi-

dent, W. P. Stone, secretary; Hays &
Hays Co., by W. P. Hays, attest—A. J.

Bunting; S'tubbs Fruit & Storage Co.,

Inc., by Frank F. Stubbs, president,

U. J. Prasch, secretary.

Washington Fruit & Produce Co., by
Fred D. Piatt, president, C. N. Baker,

secretary : C. F. Schaefer Co., by D. G.

Middlehauff , secretary ; American
Fruit Growers, Inc. (Yakima-Hoodriv-
er and Medford Division), by F. E.

Miller, regional manager, attest—^L. J.

Bunting; Ranier Fruit Co., Inc., L. J.

Bunting, president, W. R. Anderson,
secretary; E. E. Samson Co., Inc., E.

E. Samson, president, D. M. Samson,
secretary; Shields Fruit Co., Milton,

Oreg., S. S. Shields, president, A. L.
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Edwards, secretary; Walla Walla
Produce Co., Frances D. Offner, presi-

dent, C. L. Flomer, secretary; Bruce
Shangle, Inc., by Bruce Shangie, presi-

dent, Virginia Shangle, secretary; Mo-
jonnier & Sons, Inc., by F. E. Mojon-
nier, president, L. D. Felcli, secretary;

J. L. Dumas Estate, by L. F. Dumas,
executor, attest—J. Ward; Valley
Fruit Co., by Eugene Tausick, part-

ner, J. J. Kauffman, partner; the Is-

rael-Erbes Orchard Co., J. G. Israel,

attest—L. F. Dumas.

F. G. Lamb & 'Co., by Frank G. Lamb,
president, Willie R. Lamb, secretary;

Fruit Growers Cooperative, Frank Eif-

fert, president, O. K. Goodman, secre-

tary; Budd Jones, attest—'Frank G.
Lamb; H. S. Denison & Co., by H. S.

Denison, president, P. W. Scea, secre-

tary; Harris Cold Storage, P. H. Har-
ris, owner, attest—James B. Soaber;
R. D. Monahan, Inc., R. D. Monahan,
president, F. Hughes, secretary; Apple
Growers Association, A. W. Peters,

president, G. H. Mohr, secretary;

Duckwall Bros., Inc., John Duckwall,
president, Hannah G. Johnson, secre-

tary; Hoodriver Produce Exchange, P.

L. Thompkins, president, Josephine
Panter, secretary; Earl S. Coe & Co.,

Earl S. Coe, attest—Charles E. Mans-
field ; Symms Fruit Ranch, by R. Doyle
Symms, attest—Paul T. Rowell; H.
Vandenburg, attest—Austin E. Ansen;
Idaho Ai2:ricultural Industries, Inc., by
W. W. Rhodenbaugh, president, John
E. Garrett, secretary; J. H. Seaver,

attest—Paul T. Roe.
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C. L. Ball, attest—Austin E. Arisen; F.
H. Plogue, attest—eT. A. McM illan ; Gem
Fruit Union, Inc., J. L. Reed, presi-

dent, George L. Yost, secretary; Idaho
Fruit & Produce, E. G. Johnson, presi-

dent, S. G. Johnson, secretary; J. A.
McMillan, attest—F. H. Hogue; J. C.

Watson Co., J. C. Watson, president,

W. E. Kerrick, secretary; Fruitland
Fruit Association, M. Thode, j^resident,

Harry T. Lewis, secretary; H. R.
Floyd, attest—^J. A. McMillan; Chaney
& Rowell, Inc., by Burton Chaney,
president, Paul T. Rowell, secretary;
C. Vollenweider & Son, by C. Vollen-
weider, attest—-J. A. McMillan ; Mr. G.
Petrashek, attest—J. A. McMillan; J.

P. Gray, attest—William Smith; Ida-
ho Equity Exchange, C. F. Chase,
president, II. P. McKee, secretary; J.

C. Polumbo Fruit Co., J. C. Polumbo,
owner, B. L. Stamey, secretary.

Lewis Yoder Co., by Lewis F. Yoder, at-

test—F. B. Arata; H. B. Long, attest

—

Austin E. Ansen, secretary; W. H. Sis-

ler, attest—Paul T. Rowell; Frank W.
Shields & Son, F. W. Shields; F. M.
Ferguson, attest—E. W. Andrews;
Gwin, Wliite & Prince, Inc., W. F.
Gwin, president, A. A. Prince, secre-
tary ; Northwest Apple Exporters, Inc.,

L. J. Bunting, president, F. O.
Schweitzer, secretary; Tieton Storage
Co., N. F. Hoyer, president, Frederick,
secretary; W. H. White, attest—Glenn
Williamson; Guy W. Conner, Inc., G.
W. Conner, president, Porter J. Neff,
secretary; Pacific Fruit & Produce Co.,

J. A. Meade, vice president, attest

—

Verna L. Brenchley; Pinacle Packing
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Co., Inc., R. R. Peter, vice president,

G. M. Roberts, secretary; Independent
Fruit Shippers, Inc., J. B. Adams,
president, H. J. Drefred, secretary;

Southern Oregon Sales, Inc., Gordon
Vorhies, president, Torrey, secretary.

Fruit Growers Service Co., by F. V. Tay-
lor, president, W. Abair, secretary;

Okanogan Growers Union, by Frank
B. Ella, president, E. S. Forkel, secre-

tary; Northwestern Fruit Exchange,
by Myron S. Foster, president, R. M.
Coolidge, secretary; H. W. Van Slyke
Warehouse Co., by H. W. Van Slyke,

president, attest—Byrtle B. Van Slyke,

secretary; Fruit Sales, Inc., by J. V.
Rogers, president, P. W. Plinck, secre-

tary; Myron Root & Co., by M. E.

Root, president, R. Moore, secretary;

Growers Exchange, by Vem Marshall,

president, attest—M. E. Root; Rosen-
berg Bros., by Henry H. Rosenberg.

Apple Growers Association, by A. W.
Pettes, president, J. H. Mohr, secre-

tary; Darby Fruit Co., Inc., by C. C.

Darby, president; Growers Exchange,
by Vern Marshall, president, attest

—

M. E. Root, Geo. B. Dean, H. E. Wil-
liams, Cordelia G. Root; Lamb Fruit

Go. of Washington, by H. C. Lamb,
president, K. H. Stuckrath, secretary,

attest—Clark Lamb, J. W. Herbert;
F. T. Motteler & Son, by D. L. Motte-
ler, manager; Newbry & Sons, by Earl
L. Newbry, partner; Palmer Corpora-
tion, by H. L. Hallis, president, E. M.
Lamend, secretary; Perham Fruit Co.,

by B. A. Perham, president, attest

—

M. E. Brown, secretary; Star Fruit
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Co., Inc., by Chas. A. Pearce, presi-

dent, J. J. Johnson, secretary, attest

—

Chas. E. Mansfield; Ernest E. Henry,
attest—Edwin C. Enegren.

Central Marketing Co., by John Dmming,
vice president, attest—Gr. P. Paulsen,

secretary; Rudin Bros., Inc., by Jacob
Rudin, president, M. Cornfield, secre-

tary and treasurer; Gem State Sales

Co., by E. C. Fawcett, president, L. S.

Bowman, secretary; Gardiner Castata

Fruit & Produce Co., by Thomas R.

Gardiner, president; Lombard-Horsley
Investment Co., by H. H. Lombard, sec-

retary, F. V. Montgomery; Chandler
Brokerage Co., by Chas. R. Chandler;

Cowiche Growers, Inc., by Jacob
Strauss, president, W. F. Praetorius,

secretary.

Whereas, it is provided by section 8 of the

Agricultural Adjustment Act, approved May
12, 1933, as amended, as follows

:

Sec. .8. In order to effectuate the declared

policy, the Secretary of Agriculture shall have

power

—

(2) To enter into marketing agTeements with

processors, associations of producers, and others

engaged in the handling, in the current of inter-

state or foreign commerce, of any agricultural

commodity or product thereof, after due notice

and opportunity for hearing to interested par-

ties. The making of any such agreement shall

not be held to be in violation of any of the

anti-trust laws of the United States, and any
such agreement shall be deemed to be lawful:

Provided, That no such agreement shall remain
in force after the termination of this Act.

Whereas, it appears, after due consideration,
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that this is a marketing agreement between the
Secretary and persons engaged in the handling
in the current of interstate commerce and for-

eign conomerce of fresh deciduous tree fruit

grown in the States of Washington, Oregon,
Idaho, and Montana; and

Whereas, it appears, after due consideration,

that the aforesaid marketin^g agreement will

tend to effectuate the policy of Congress set

forth in section 2 of the Agricultural Adjust-
ment Act in that such marketing agreement
will:

(a) Establish and maintain such balance be-

tween the production and consumption of fresh

deciduous tree fruits and such marketing con-

ditions therefor as will reestablish prices to the

producers thereof at a level that will give such
agricultural conunodities a jDurchasing power
with respect to articles that farmers buy equiva-

lent to the purchasing power of such agricul-

tural commodities in the base period, as defined

in section 2 of said act; and

(&) Approach such equality of purchasing
power by gradual correction of the present in-

equalities therein at as rapid a rate as is

feasible in view of the current consumptive de-

mand in domestic and foreijgn markets ; and

(c) Protect the consumers' interest by read-

justing farm production of fresh deciduous

tree fruits at such level as will not increase the

percentage of the consumers' retail expendi-

tures for such agricultural commodities, which
was returned to the farmer, above the percent-

age which was returned to the farmer in the

pre-war period, August 1909 to July 1914.

Now, therefore, the Secretary of Agriculture

acting under the provisions of the Agricultural

Adjustment Act, for the purposes and within
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the limitations therein contained, and not other-

wise, does hereby execute this Agreement under
his hand and the official seal of the Department
of Agriculture in the City of Washington, Dis-
trict of Coliunbia, on this 13th day of October
1933.

Pursuant to the provisions hereof, I declare
this agreement to be effective on and after 12 :01

a.m., eastern standard time, O'ctober 14, 1933.

(SEAL) H. A. WALLACE,

Secretary of Agriculture.



48 United States of America

LICENSE FOR HANDLERjS OF FRESH
DECIDUOUS TREE FRUIT GROWN IN
THE STATES OF WASHINGTON, ORE-
GON, MONTANA, AND IDAHO.

Whereas, it is provided by section 8 of the

Agricultural Adjustment Act, approved May 12,

1933, as amended (hereinafter called the "act")
as follows

:

Sec. 8. In order to effectuate the declared

policy, the Secretary of Agriculture shall have
power

—

(3) To issue licenses permitting processors,

associations of producers, and others to engage
in the handling, in the current of interstate or

foreign commerce, of any agricultural commod-
ity or product thereof, or any competing com-
modity or product thereof. Such licenses shall

be subject to such terms and conditions, not in

conflict with existing Acts of Congress or regu-

lations pursuant thereto, as may be necessary

to eliminate unfair practices or charges that

prevent or tend to prevent the effectuation of

the declared policy ai^d the restoration of nor-

mal economic conditions in the marketing of

such commodities or products and the financing

thereof * * *.

(4) To require any licensee under this sec-

tion to furnish such reports as to quantities of

agricultural commodities or products thereof

bought and sold and the prices thereof, and as

to trade practices and charges, and to keep such

systems of accounts, as may be necessary for

the purpose of part 2 of this title.

And whereas, by virtue of the authority vest-

ed in the Secretary of Agriculture of the United

States of America (hereinafter called the "Sec-

retary") by the act, the Secretary, with the ap-

proval of the President, has issued regulations
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relating to the issuance of licenses under the act

entitled "General Regulations, Series 4"; and

Whereas, pursuant to said act and to said

regulations, the Secretary has determined that

it is necessary to issue licenses in order to elimi-

nate unfair practices or charges that prevent or
tend to prevent Ql) the effectuation of the de-

clared policy of said act with respect to fresh
deciduous tree fruit grown in the States of
Washington, Oregon, Montana, and Idaho, and
(2) the restoration of normal economic condi-
tions in the marketing of such commodities and
the financing thereof ; and

Whereas, the Secretary, acting under the pro-
visions of said act, for the purposes and within
the limitations therein contained, after due no-
tice and opportunity for hearing to interested
|)arties given pursuant to the provisions of said
act and the regulations issued thereunder, and
after due consideration, has on the 13th day of

October 1933 executed under his hand and the
official seal of the Department of Agriculture,
a certain agreement entitled "Marketing Agree-
ment for Handlers of Northwest Deciduous
Tree Fruit"; and

Whereas, the Secretary finds that the hand-
ling of fresh deciduous tree fruit grown in the

States of Washington, Oregon, Montana, and
Idaho, is in the current of foreign commerce
and the current of interstate commerce and
intrastate commerce, which are inextricably in-

termingled, and

Whereas, the Secretary finds that the present
acute economic emergency in agriculture has
effected transactions in the aforesaid fruits with
a national public interest and has burdened and
obstructed the normal currents of commerce
in such commodities.
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Now, therefore, the Secretary, acting under
the authority vested in him as aforesaid,

Hereby licenses, each and every person, firm,

corporation, and association shipping from the

States of Washington, Oregon, Montana, and
Idaho fresh deciduous tree fruits grown in

Washington, Oregon, Montana, and Idaho to

engage in the handling in the current of inter-

state or foreign commerce of such fresh decid-

uous tree fruits, subject to the following terms
and conditions:

Article I

—

Definitions

1. "Licensees" means and includes persons,

firms, corporations, or associations engaged in

shipping in the current of interstate or foreign

commerce in carload lots, from points in the n

States of Washington, Oregon, Montana, and '

Idaho, fresh deciduous tree fruits grown within

such States.

2. *' Fruit" means and includes all species of

fresh deciduous tree fruits grown within the

said States, and any variety, grade, and size

thereof.

3. '* Districts" means such geographical areas

within said States as the control committee shall

delimit.

4. * 'Control committee" means the control

committee selected pursuant to article II here-

of.

5. ''Commodity committees" means the com-

modity committees selected pursuant to article

III hereof.

6. "Manager" means the manager, appointed

by the control committee, pursuant to article II If

hereof.

7. "Secretary" means the Secretary of Agri-
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culture of the United States of America or his

designated representative.

8. "Act" means the Agricultural Adjustment
Act, approved May 12, 1933, as amended.

9. "Auction markets" means those markets
wherein fruit is sold at auction, situated in

cities which are designated by the control com-
mittee as auction markets.

10. "Auction committees" means the auction

committees created pursuant to article VII
hereof.

11. "Terminal conmiittees" means the termi-

nal committees created pursuant to article VII
hereof.

12. "Joint account transaction" means any
transaction between a licensee and any other
person contemplating the division of the profit

or loss.

Aeticlp: II

—

Control Committee

1. Memhership and organization:

(a) The control committee shall comprise the

twenty-five (25) members of the Board of Trus-
tees of Northwest Fruit Industries, Inc., a cor-

poration organized under the laws of Wash-
ington, with its principal place of business in

Portland, Oreg. ; and additional members, and
their successors, to be elected by the licensees

who are not members of said Northwest Fruit
Industries, Inc., as hereinafter provided.

(h) The control committee shall include in

its membership persons elected by a majority
vote of the licensees who are not members of
said Northwest Fruit Industries, Inc., in num-
ber equal to the proportion of twenty-five (25)
(to the nearest even number) which the aggre-
gate car-lot shipments of fruit handled by such
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iioiimembers during the preceding shipping sea-

son bear to the aggregate car-lot shipments
handled by members of the Northwest Fruit
Industries, Inc., during said preceding shipping
season. The membership of said committee se-

lected by the nonmembers of said Northwest
Fruit Industries, Inc., shall be readjusted, if

necessary, after June 1 in each year to reflect

accurately such relative aggregate shipments
during the preceding shipping season.

(c) The Secretary may designate persons to

serve in lieu of the members of the control com-
mittee to be elected by nonmembers of North-
west Fruit Industries, Inc., until they are elect-

ed. Upon the selection of all the members of

the control committee pursuant hereto it may
organize and function.

2. Duties and powers: The duties and powers
of the control committee include the following

:

(a) It shall supervise adherence to the terms
and conditions of this license and act as inter-

mediary between the Secretary and the licen-

sees.

(J)) It shall appoint a manager and may ap-

point such other employees as it deems neces-

sary, and shall determine the salaries and define

the duties of all such employees.

(c) By appropriate resolution, from time to

time, it may appoint and define the duties of ad-

ditional committees or subcommittees to as-

sume amy of the duties or functions of the con-

trol committee, and to perform such other func-

tions as may be necessary or desirable in the

interests of the licensees and growers of fruit,

or to effectuate any of the purposes of this li-

cense.

{d) To define, from time to time, the bound-
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aries of the districts for each species of decid-

uous tree fruit.

(e) To approve all schedules of minimum
l^rices proposed by the commodity committees.

(f ) To incur such expense and make such ex-

penditures as it deems necessary to carry out
the provisions of this license.

(g) To establish a uniform method of pay-
ment for sales for future shipment.

(k) To determine the number of and appoint
members to the commodity committees.

Article III

—

^^Commodity Committees

1. Commodity committees shall be created for
apples, pears, prunes, and cherries, and for such
other fruits as the control committee may from
time to time deem desirable for the proper ad-
ministration of this license.

2. The members of the commodity committees
shall be chosen as follows:

(a) The control committee shall promptly de-
termine and announce the number of members
of each commodity committee, and after the con-
clusion of any shipping- season may revise the
number of members and require the selection

of new nominees.

(h) The control committee shall appoint not
more than one half of the members of each
commodity committee and shall choose the re-

maining members from nominees selected by
the growers in each district as hereinafter pro-
vided.

(c) With respect to the representation of
the growers in each district, the control commit-
tee shall determine the number of members, on
a proportionate shipment basis, to which each
district producing the fruit in question is en-
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titled on each commodity committee. The total

of such grower representation on each commod-
ity committee shall not be less than one half
of the total membership.

(d) The growers in each district shall nomi-
nate three nominees for each place on a com-
modity committee to which the district is en-

titled, and the control committee shall prescribe
methods for the selection of nominees which
shall insure to each grower adequate opportun-
ity to suggest candidates and to indicate pref-

erences.

3. Pending the selection of commodity com-
mittees pursuant to this article the commodity
committees of Northwest Fruit Industries, Inc.,

shall have all the duties and powers and shall

function hereunder in lieu of said commodity
committees until selected.

Article IV

—

Volume Control and Prices

1. Proration:

In order to stabilize market prices, improve
the quality, and adjust the shipment of fruit to

market demand, the respective commodity com-
mittees may from time to time institute prora-

tion of shipments in interstate and/or foreign

oonnnerce of unsold fruit intended for market
(not including fruit intended for storage), as

hereinafter provided.

(a") For the purpose of this article '* prora-

tion period" means any period of time for

which a commodity committee contemplates

institutiujg a proration of shipments of its fruit,

and "intended for market" means fruit which
is available for shipment and which it is intend-

ed to ship on an f.o.b. basis, or unsold for sale,

or to be offered for sale, whether situated in

the area of production or in storage at any
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point, such intention to be substantiated in such
manner as the respective commodity committees
may require.

(h) The commodity committee shall deter-
mine the total quantity of any of its fruit in-

tended for market by all licensees during any
such proration period.

(c) The commodity committee shall deter-
mine the total quantity of said fruit which it

deems advisable to market during said prora-
tion period, and for the purpose of such de-
termination the commodity committees may
consult with the Secretary and with the con-
trol connnittee or any subcommittee thereof,

or any other committees appointed for that pur-
pose.

(d) By deducting the quantity of said fruit
which has been sold and which is to be de-
livered in said proration period from the total

quantity deemed advisable for marketing in

said proration period, as ascertained under the
preceding paragraph, the commodity connnit-
tee shall determine the quantity of its said fruit

which it deems advisable to ship unsold for sale,

or to be oft'ered for sale, in said proration
period.

(e) The commodity committee shall deter-
mine the total quantity of its said fruit which
all districts and the quantity which each licen-

see intends to ship unsold for sale, or to be of-

fered for sale, whether situated in the area of
production or in storage at any point, during
said proration period. Such quantity shall in-

clude only fruit which the licensee has author-
ity to handle, or to which he has legal title, or
for which he has paid not less than 20 percent
of the purchase price.

(/) If the total quantity of said fruit in-
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tended for market during any such period, as

ascertained under paragraph (b) above, ex-

ceeds the quantity determined under paragraph
(c) above, proration of unsold fruit to be ship-

jDed for sale, or oft'ered for sale, shall be in ef-

fect for said period and the commodity commit-
tee shall allocate to each district a propor-
tionate share of the total quantity of unsold
fruit deemed advisable for marketing, as deter-

mined under paragraph (d) above. Said pro-

portionate share shall be determined by apply-
ing to the quantity of unsold fruit intended for

market in each district, as ascertained under
paragTai3h (e) above, the percentage which the

quantity determined under paragraph (d)

above bears to the total unsold quantity intend-

ed for market, as ascertained under paragraph
(e) above. By applying the same percentage to

the quantity of unsold fruit intended for mar-
ket by each licensee during said period, as as-

certained under paragraph (e) above, the com-
modity committee shall thereupon allocate to

each licensee a share of the allocation to the

district.

2. Shipment control:

(a) During any proration period each licen-

see shall abide by the allocation made to him
pursuant to the precedinjg section and during
such period each licensee handling for growers
unsold fruit intended for market shall, insofar

as reasonably possible, divide his allocation

among the growers from whom he accepts

such fruit, or for whom he has unsold fruit in

storage intended for market during such period,

by applying the same percentage to the quan-
tity of unsold fruit intended for market by
each of such growers.

(h) A licensee marketing in excess of his al-

location in any proration period shall be deemed
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to be ill violation of this license unless the con-

trol committee permits him to deduct double
such excess from his allocation for the next suc-

ceeding proration period of the year. Any li-

censee undershipping in any proration period
may add the amount of such undershipment to

his allocation for only the next succeeding pro-
ration period and only then if such next suc-

ceeding proration period is consecutive without
any intervening period of no proration.

3. Miniiuum prices.—The commodity commit-
tees may from time to time fix minimmn prices

for any fruit in the following manner:

{a) Each commodity committee may from
time to time estimate the minimum quantity of

any fruit which should be marketed in any
period to insure to growers the maximmn gross
returns, in view of prevailing consumiDtive de-

mands and available quantities. Pursuant to

such determinations the committees may each
propose schedules of minimum prices on the
basis of f.o.b. shipping points at which their

respective fruits may be sold by the licensees

and may from to time propose modifications in

such prices.

{h) All proposed minimum prices before be-

coming effective shall be agreed upon by not
less than two thirds (2/3) of the membership of

the commodity committee by recorded vote and
shall be approved by the control committee in

such manner as it may i3rescribe. Any mini-
mum prices thus approved shall be published
and shall become effective upon the date desig-

nated by the commodity committee and shall

continue in effect until terminated or modified
by the commodity committee with the approval
of the control committee, or until disapproved
or modified by the Secretary by notice in w^rit-

ing to the control committee.
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(c) Immediately upon the approval by the

control committee of any minimmn prices the
manager shall communicate such prices to the

Secretary toigether with a statement of the mini-
mum proper shipment in any period as estimat-

ed pursuant to paragraph (a) above.

Article V

—

Sales

1. No licensee shall sell, quote, offer, or con-

sign fruit for sale in any maimer whatsoever
for prices less than the minimima prices for the

corresponding variety, grade, or size currently

published by the commodity committee, if any,

unless he shall have previously received the per-

mission of the control committee; provided,

however,

(a) That nothing in this article contained
shall be considered as a limitation of the privi-

lege of selling fruit in auction markets.

(fi) That nothing in this license contained

shall be construed to prohibit the shipment of

fruit for conversion into byproducts.

(c) That nothing in this license contained

shall prevent or limit the sale or shipment of

fruit for charitable purposes or for unemploy-
ment relief at any price and in any amount.

2. All sales for delayed shipment shall in-

clude as additional charges in excess of the sale

price: Taxes, insurance, interest, and storage

charges, if any.

3. No licensee shall participate in any joint-

account transaction unless previously expressly

authorized to do so by the control committee.

Article VI

—

^Reports

1. To the Secretary:

(a) Each licensee shall each day mail or de-

liver to the Secretary, or to an aigency of the

uikl
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United States Department of Agriculture desig-

nated by the Secretary, a report of quantities
of fruit bought and sold and the prices there-

for to the close of business for said day. Said
report shall be made in such manner and form
as the Secretary or such agency shall from time
to time prescribe.

(b) The Secretary, or such agency, shall each
day compile the information disclosed by such
daily reports, and such other information as
may be deemed useful, in the form of a market
news service report, and shall each day mail a
copy of such report to each licensee who, by
notice in writing to the control committee, has
subscribed for such service.

(c) The control committee shall defray or
periodically reimburse the Secretary, or such
agency, for all expense incurred incident to

the preparation and circulation of the daily
report and shall assess such expense to the sub-
scribing licensees in the proportion of their re-

spective carload volimie of shipments.

(d) The manager, or any properly designat-
ed representative of the control committee, shall

have access to the daily rei3orts of any individ-
ual licensee filed with the Secretary, or such
agency, when examination of such reports is

deemed necessary by the manager or the con-
trol committee to the proper administration and
enforcement of this license. All information
disclosed by said reports shall remain confiden-
tial and shall only be disclosed by the manager
or control committee when deemed necessary
to the proper administration or enforcement of
this license.

2. To the commodity committees:

To enable the commodity committees to per-
form their duties hereunder each licensee shall
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promptly furnish the commodity committees
from time to time with aJl information request-

ed as to charges of any kind and as to quanti-

ties of any unsold unit intended for market (as

defined in article IV, section ;1) which he has
authority to handle, or to which he has title, or

for which he has paid not less than 20 percent

of the purchase price and where situated.

3. Failure to make the daily reports pursuant
to section 1, paragraph (a) above, for three (3)
successive days, or to make any other reports

requested pursuant to this article or required to

be made hereunder, or failure to report ac-

curately any information susceptible to accu-

rate reporting shall be immediately reported to

the control committee.

Article VII

—

Auction Control

1. To assure, insofar as possible, orderly mar-
keting, the control committee may appoint auc-

tion committees for each fruit and terminal com-
mittee, each composed of such licensees, and
such other persons as the control committee
shall designate. Any committees so appointed

shall serve at the pleasure of the control com-
mittee. The Secretary may from time to time

designate representatives to sit with the auction

or terminal committees.

2. If any commodity committee shall deter-

mine that it is desirable to attempt to control

or regulate the auction marketing of its fruit,

it shall be the duty of the appropriate auction

committee

:

(a) To determine the quantity of such fruit

to be sold in each auction market designated by

the control committee during the period in

which it is proposed to control such marketing.

(h) On the basis of the foregoing determina-
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tion to assign for such period to each licensee a

quota of the quantity of fruit to be sold in each
auction market during said j^eriod, and, insofar

as possible, to distribute such quotas equitably
among the licensees in pro^Dortion to the amount
of fruit each intends to sell in the respective

auction markets during said period.

(c) To permit sales in excess of the quantity
determined under paragraph (a) above when
deemed necessary or desirable; and

It shall be the duty of each terminal commit-
tee:

{d) To regulate as far as possible the car-

load offerings of fruit in each auction market
each day with a view to the orderly distribution
of day-to-day offering.

3. No licensee shall exceed the quotas allotted

to him by the auction committees and each shall

abide by the regulatory orders of the terminal
committee. If any licensee does exceed a quota
for any auction control i^eriod, the appropriate
auction or terminal committee shall deduct an
amount equivalent to such excess from such li-

censee's total quota for the succeeding consecu-
tive auction-control period, if any; and if he
fails to thus adjust such excess, it shall consti-

tute a violation of this license and said auction
or terminal committee shall report to the con-
trol committee, which may prescribe deductions
from subsequent quotas of said licensee or may
report the matter to the Secretary, together
with its recommendations.

4. Wholly or partially unusued quotas shall

not be assiigned, bought, or sold, but any li-

censee may, with permission of the manager,
exchange his quota, or any part thereof, for
another licensee's equivalent in any other auc-
tion market.
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5. Nothing in this article contained shall pre-
vent a licensee from making jjrivate sales in
auction markets and the amount of fruit sold
in any such private sale shall not be considered
as a partial exhaustion of such licensee's auc-
tion quota.

6. If any fruit sold by a licensee at private
sale is resold in an auction market during any
auction-control period, the terminal committee
shall deduct the fruit so resold from said licen-

see's quota in that auction market for the cur-
rent or succeeding auction-control period, if

any.

Article VIII

—

Brokerage

No licensee shall, under any circmnstances,
pay any charge for brokerage services to a buy-
er, except, however, that licensees may make a
discount from the sale price to a j^urchaser for
cash of not more than $25 per car.

Article IX

—

Rejections

In the event of rejection by a buyer of any
oar of fruit and the resale thereof by the licen-

see in another market or at auction, the licensee

shall immediately report such sale to the man-
ager or the auction committee as the case may
be, and, if the latter, said committee shall de-

duct said car from said licensee's auction quota
for the auction-control period, if any, in which
such sale at auction is made.

Article X

—

Guarantees and Adjustments

1. No licensee shall make sales for future

shipment or accept orders for future shipments
which express or contemplate any guarantee by
the licensee against changes in price, and each

licensee shall abide by the rulings of the control

conamittee as to what constitutes a ''guarantee"
within the meaning of this section.
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2. No licensee shall make any adjustment in

a contract for future shipment which results in

a reduction of the sale price, unless such ad-
justment is justified by the condition of the
fruit. Any such adjustment shall be reported
to the manager together with all information
in connection therewith.

3. After delivery to and acceptan<ce by the
buyer of any fruit, no licensee may make an
allowance or refund for any reason whatsoever,
except upon express permission from the man-
ager, to whom the licensee shall submit all in-

formation, together with his recommendations
for the proper settlement.

Article XI

—

Payment and Storage Charges

1. The control committee shall establish a uni-

form method of payment for isales for future
shipment, and each licensee shall adhere thereto.

Such method of payment shall include a mini-
mum partial payment to be made at the time
the order is booked, a partial payment to be
made if and when the car is placed in storage,

subsequent minimum installments and the dates
payable, interest, and other carrying charges.

2. All reports of sales made on a storage-paid
basis shall indicate the amount of storage
charge included in the price.

Article XII—Expenses
1. The members of all committees, created

hereby or hereunder shall serve without com-
pensation, but shall be entitled to their expenses
necessarily incurred in the performance of their

duties hereunder.

2. Each committee created hereby or hereun-
der may incur such expense as it deems neces-

sary or desirable for the proper performance of
its duties, and any such expense shall be certi-
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iied by the chairman of the respective commit-
tees to the manager and paid by him upon ap-
proval by the control committee.

3. Each licensee shall pay to the control com-
mittee a share of all expenses incurred pursuant
to this license (except expenses incurred pur-
suant to article VI, section (c)) and will make
such payment on receipt of notice from the
control committee of his share of such expenses.
Such share shall, tentatively, be such 2->i*opor-

tion of the total expenses as each licensee's esti-

mated total shipments of fruit during the cur-

rent shipping season bear to the estimated total

of such shipments by all the licensees during
said shipping season. Such shares shall be re-

computed by the control committee at the end
of each shipping season on the basis of each
licensee's proportion of the total shipments for

said season, and adjustments shall be made
with each licensee on the basis of such recom-
putation.

Article XIII

—

Accounts and Administration

1. Each licensee shall maintain a system or

systems of accounting which shall accurately re-

flect a true account and condition of its busi-

ness and the business of any affiliated or sub-

sidiary companies or agencies. Each licensee

shall furnish such information to the Secretary
as the Secretary may request, including infor-

mation on and in accordance with forms pre-

scribed by him.

2. Each licensee's books and records, includ-

ing the books and records of affiliates and sub-

sidiaries (''affiliates or subsidiaries" shall be

deemed to mean corporations, or any other busi-

ness units, owning or controlling a licensee in

any manner whatsoever, or owiaed or controlled

by a licensee in any manner whatsoever) shall.
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during usual hours of business, be subject to

the examination of the Secretary for the pur-
pose of assistinjg the Secretary in the further-

ance of his duties with respect to this license,

including the verification of any information
which the Secretary may require any licensee

to give.

3. All information obtained by or furnished
to the Secretary pursuant to this article, if

designated in writing as confidential when ob-

tained or so furnished, shall remain the confi-

dential information of the Secretary, and shall

not be disclosed by him except upon lawful de-

mand by the President, by either House of the

Congress, or any committee thereof, or by any
court of competent jurisdiction, or when offered

in evidence in any hearing authorized by the

act for the suspension or revocation of the li-

cense of the person from whom said informa-
tion was obtained or by whom it was furnished.
The Secretary, however, may combine and pub-
lish the information obtained from licensees in

the form of general statistical studies or data.

The Secretary hereby agrees to issue regula-
tions and prescribe penalties to be imposed in

the event of any violation of the confidence or
trust imposed hereby.

4. If information shall come to the knowledge
of any licensee of the violation of any of the
terms or conditions of this license by any other
licensee, the licensee having such knowledge
shall notify the control committee of such viola-

tion by a written statement containin,g the
charges and all available substantiating evi-

dence.

5. If the control committee, upon receipt of
any information from any source, shall find

therein evidence that any licensee is violating
any terms or conditions of this license, it shall
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thereupon be the duty of said control committee
to investigate such respective violation. After
due investigation, if it is the opinion of the con-

trol committee that the license is being violated,

it shall report such violation to the Secretary.

Article XIV

—

^Miscellaneous

1. Each committee created hereby or hereun-

der at his organization meeting shall elect a

chairman and from time to time may elect such

other officers and may adopt such rules for the

conduct of its business as it may deem advisable.

Vacancies in any committee shall be tilled in the

manner governing the selection of the original

members.

2. All committees created hereby or hereun-

der shall be subject to the approval of the Sec-

retary and to disapproval by the Secretary of

all or any members at any time ; and all acts of

any committees pursuant hereto shall be subject

to the disapproval by the Secretary at any time.

3. If any provision of this license is declared

invalid or the applicability thereof to any per-

son, circumstance, or thing is held invalid, the

validity of the remainder of this license and/or

the applicability thereof to any other person,

circumstance, or thin^g' shall not be affected

thereby.

4. No member of any committee, nor any
employee thereof, shall be held responsible in-

dividually in any way whatsoever to any licen-

see or any other person, for errors in judg-

ment, mistakes, or other acts, either of com-

mission or omission, as such member or em-

ployee, except for acts of dishonesty. The lia-

bility of the licensees hereunder is several and

not [joint, and no licensee shall be liable for the

default of any other licensee.

J
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5. Nothing herein contained is or shall be
construed to be in derogation or modification of
the rights of the Secretary to exercise any pow-
ers granted to him by the act, and, in accord-
ance with such powers, to act in the premises
whenever he shall deem it advisable.

6. The Secretary may delegate any person or
persons to act as his a.gGi\t or agents in the per-
formance of any of the duties of the Secretary
hereunder or in the exercise of any of the ix)w-
ers of the Secretary hereunder.

7. This license shall take effect as to every
licensee upon the date set forth herein above
the signature of the Secretary.

In witness whereof, I, Henry A. Wallace,
Secretary of Agriculture, hereby issue this li-

cense in the City of Washinaton, District of
Colmnbia, on this 27th day of October 1933,
and whereas an emergency exists in the hand-
ling of fresh deciduous tree fruit grown in the
States of Washington, Oregon, Montana, and
Idaho which requires a shorter period of notice
than the three (3) days prescribed by General
Regulations, Series 4, and whereas twenty-four
(24) hours is reasonable notice in the circum-
stances :

Now, therefore, pursuant to General Regula-
tions, Series 4, and to the provisions hereof, I
declare this license to be effective on and after
12:01 p.m. eastern standard time on the 28th
day of October 1933.

H. A. WALLACE,
Secretary of Agriculture/^
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EXHIBIT "B."

^^UNITED STATES DEPARTMENT OF
AGRICULTURE

Agricultural Adjustment AdministRx\tion
washington, d. c.

(General Regulations, series 3)

GENERAL REGULATIONS MADE BY
THE SECRETARY OF AGRICULTURE,
WITH THE APPROVAL OF THE
PRESIDENT, UNDER THE AGRICUL-
TURAL ADJUSTMENT ACT, MAY 12,

1933, AS AMENDED.

United States Department of Agriculture,

Office of the Secretary.

By virtue of the authority vested in the Sec-

retary of Agriculture by the Agricultural Ad-
justment Act, approved May 12, 1933, as amend-
ed, I, Henry A. Wallace, Secretary of Agri-

culture, do make, prescribe, publish, and give

I^ublic notice of the following reigulations with
the force and effect of law, to be in force and
effect until amended or superseded by regula-

tions hereafter made by the Secretary of Agri-

culture with the approval of the President un-

der said Act.

IN TESTIMONY WHEREOF I have here-

unto set my hand and caused the official seal of

the Department of Agriculture to be affixed in

the City of Washington this 25th day of Aug-
ust, 1933.

HENRY A. WALLACE,
(SEAL) Secretary of Agriculture.

Approved

:

FRANKLIN D. ROOSEVELT,
The President of the United States.

August 26, 1933.
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ARTICLE I

Definitions

Section 100.
i As used in these regulations:

(a) The term "act'^ means the Agriculural
Adjustment Act, approved May 12, 1933, as

amended.

(h) The term "Secretary" means the Secre-
tary of Agriculture of the United States.

(c) The term "Department" means the Uni-
ted States Department of Agi^iculture.

iThe sections of these regulations are num-
bered decimally according to the corresponding
numbers of the articles. Thus the first section

of the first article is sec. ilOO, the first section of
the second article is sec. 200, etc.

(d) The term "person" means an individual,

corporation, partnership, unincorporated asso-

ciation, or any other business unit.

(e) The term "license" means any license

which has been issued by the Secretary pur-
suant to section 8 (3) of the act.

(/) The term "licensee" means any person
licensed by the Secretary pursuant to section 8

(3) of the act.

ARTICLE II

Provisions Relating to the Revocation or
Suspension of Licenses and the Pro-
cedure IN Connection Therewith.

Section 200. Wlienever the Secretary, or
such officer or employee of the Depart-
ment as he may designate for the purpose, has
reason to believe that any licensee, or any of-

ficer, employee, or agent of any licensee, or any
other person with the consent or connivance of
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such licensee, has violated or is violating* the

terms or conditions of a license, the Secretary,

or such officer or employee of the Department as

he may designate for the purpose, may, by no-

tice served personally upon such licensee, or

any agent of such licensee in active charge of

the business licensed, or by depositing in the

United States mails a notice in writing, regis-

tered and addressed to such licensee at the last

known business address of such licensee, order
such licensee to show cause in writing on or

before a certain date to be named in said notice,

why the Secretary should not revoke or sus-

pend such license.

Sec. 201. Said notice shall contain:

(a) A statement of the alleged violations of

the terms or conditions of the license.

(&) A statement of the time (which shall not

be less than 10 days after service or mailing of

such notice, as required by sec. 200) within

which the licensee must comply with said order

by filing, at such place and with such person as

shall be designated in the notice, a written an-

swer in triplicate to the charges alleged in said

notice.

Sec. 202. A copy of the aforesaid notice shall

be filed in the office of the chief hearing clerk

in the Department of Agriculture, Washington,
D. 'C. and shall be available for public inspec-

tion in such office.

Sec. 203. (a) Within the time required by

the notice, the licensee shall file, at such place

and with such person as shall be designated in

the notice, a written answer in triplicate to the

charges contained in such notice.

(&) Said answer shall be divided into para-

graphs and shall contain categorical admissions
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or denials of the several charges and facts al-

leged in said notice, and all denials therein con-
tained shall be amplified by full and frank
statements of the facts concerning said alleged
violations, and the matters of defense relied

upon.

(c) Said answer shall contain a statement of
the correct name and address of the licensee to

whom the order has been mailed or sent. If said
licensee is incorporated, such fact shall be stat-

ed together with the name of the State of incor-
poration and the names and addresses of its

officers and directors. If such licensee is a mem-
ber of an unincorporated association, partner-
ship, or other business unit licensed, said an-
swer shall disclose the correct names and ad-
dresses of all the members constituting said
business unit.

(d) If the licensee is not a natural person,
said answer shall contain the name and address
of an individual, as agent of said licensee to
whom notice of further proceedings may be
mailed or sent and for no other purpose. Such
answer shall be supported by an affidavit to the
truth of the matters stated therein made by the
licensee or a duly authorized agent of the li-

censee who has knowledge of the facts.

Sec. 204. Upon proper cause shown, the Sec-
retary, or such other officer or employee of the
Department as he may designate for the pur-
pose, may extend the time within which such
answer shall be filed, provided application for
such extension be made within the time to show
cause set forth in said notice.

Sec. 205. The parties to every such proceed-
in^g- shall be the Secretary, who shall enter an
appearance and be represented by counsel, and
the licensee, who may appear in proper person
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or by counsel. Any other person desiring to

intervene in such proceeding shall make an ap-

plication to the Secretary to be made a party
thereto, setting forth the grounds on which such
persoi:^ claims to be interested, and the Secre-

tary, or such officer or employee of the Depart-
ment as he may designate for the purpose, may,
by order, permit the intervention of such jjer-

son, in proper person or by counsel, to such ex-

tent and upon such terms as may be deemed
just.

Sec. 206. If the Secretary finds the answer
of such licensee to be sufficient, such licensee

shall be duly notified of the dismissal of the pro-

ceedings initiated by said notice, and an order

of dismissal shall be filed in the office of the

chief hearing clerk.

Sec. 207. If the proceedings be not dismissed

by the Secretary, the Secretary, or such officer

or employee of the Department as he may desig-

nate for the purpose, may appoint a time

(which shall not be earlier than 5 days after

the date on which the answer is required to be

filed) and designate a place for a hearing to be

held in the State where the licensee's principal

place of business is located, or in Washington,
D. C, or at any other place mutually agreeable

to the Secretary and the licensee. The Secretary

or such officer or employee of the Department
as he may designate for the purpose shall at

least 5 days prior to the hearing give or mail

to the licensee, in the manner provided in sec-

tion 200, or to the agent of the licensee desig-

nated in the answer of the licensee as the per-

son to whom such notice may be mailed or sent,

a written notice, which notice shall specify the

time, place, and purpose of said hearing.

Sec. 208. Every such hearing shall be con-
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ducted by a presiding officer, who shall be the
secretary, or such officer or employee of the De-
partment as the Secretary may designate for
the purpose. Any such designation may be made
or revoked by the Secretary at any time before
or during any hearing. Such hearing shall be
conducted in the manner to be determined by
the presiding officer as will best conduce to the
proper dispatch of business and the attainment
of justice.

Sec. 209. Said hearing shall be held at the
time and place set forth in the notice of hear-
ing or in any subsequent notice amending or
superseding a prior notice, and may also, at the
time and place of the hearing, in the exercise
of the discretion of the presiding officer, be con-
tinued from day to day, or adjourned to a later

date, or to a different place without notice,

other than announcement thereof, at the hear-
ing, by the presiding officer.

Sec. 210. Every such hearing shall be pub-
licly conducted. Testimony given at such hear-
ings shall be reported verbatim. As soon as
practicable after the conclusion of every vsuch

hearing a copy of the transcript of testimony
shall be available for public inspection in the
office of the chief hearing clerk and at the place
where the hearing is concluded or at such other
place as the presiding officer may designate.

Sec. 211. At any such hearing the presiding
officer need not apply the technical rules of evi-

dence.

Sec. 212. (a) Full opportunity to be heard
upon application therefor shall be afforded to
all licensees who may be directly affected by any
order resulting from said hearing; but, subject
thereto, said hearing shall be concluded within
such time as the presiding officer shall deter-



74 United States of America

mine, after which time written briefs may be
hied with the chief hearing clerk (or, if the
presiding officer so determines, with the presid-
ing officer) within such time thereafter, and
upon such terms, as the presiding officer may
designate. Such written briefs must be tyi3e-

written, mimeographed, or printed, and must be
tiled in triplicate. A copy of such written
briefs shall be available for public inspection
at the office of the chief hearing clerk and at

such other place as the presiding officer may
designate upon the filing thereof.

(h) Any person desiring a copy of the tran-

script of the testimony or of any written brief,

filed pursuant to subsection (a) of this section,

shall be entitled to the same upon application

to the chief hearing clerk and upon })ayment
of the reasonable cost thereof.

Sec. 213. At the conclusion of the taking- of

the evidence and as a part of the hearing, op-

portunity shall be afforded by the presiding of-

ficer to all parties to the hearing to present oral

arguments in favor of their respective conten-
tions, based on the evidence. In his discretion,

having regard to the nature and quantity of the

evidence and to the importance of the issues, the

presiding officer may limit the time to be con-

sumed by such oral arguments and restrict the

number of such arguments to one on behalf of

each party to the hearing respectively.

Sec. 214. All orders, notices, findings, and
formal documents requiring the signature of

the Secretary under the provisions of these

regulations may be signed in his name by such

officer or employee of the Department as the

Secretary may designate for the purpose and
any such designation may be made or revoked
by the Secretary at any time before or during
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any proceeding: Provided, That the order sus-

pending or revoking a license shall be signed
by the Secretary.

Sec. 215. Upon due application and within
the discretion of the presiding officer, the right

of amendment of the charges, and answers
thereto, and of all other proceedings before and
during any such hearing shall be granted on
such reasonable terms as to the presiding officer,

in the exercise of his discretion, may seem
right and proper.

Sec. 216. Upon due application to the pre-
siding officer prior to the rendering of a deci-

sion by the Secretary, the hearing may, in the
discretion of the presiding officer, be reopened
by him for the taking of additional testimony
or the presentation of additional evidence.

Sec. 217. As soon as practicable after the con-
clusion of any hearing, whether the hearing was
attended by the licensee or not, the presiding
officer shall make proposed findings of fact and
shall report the same to the Secretary together
with his recommendations and the record of
the proceedings. The Secretary shall there-
after render his decision and shall enter an or-

der dismissing such charges, or may, if he finds

that the licensee has violated any term or con-
dition of the license, enter an order suspending
or revoking the license with respect to such
licensee. The order shall become effective on
a date to be specified therein. The order shall

be accompanied by findings of fact of the Sec-
retary, and the order and such findings of fact
shall be filed in the office of the chief hearing-
clerk and shall there be available for public
inspection.

Sec. 218. After a license has been suspended
or revoked by the Secretary with respect to
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any person, such person may make application
in writing to the Secretary for reinstatement
under the license. If it appears to the Secre-
tary that the violation of the license was not
willful or in bad faith, the Secretary shall rein-

state such applicant as a licensee under the li-

cense, upon a showing satisfactory to the Sec-
retary that the applicant is able and willing in

good faith to comply with the terms and oondi-

tions of the license. If it appears to the Secre-

tary that the violation was willful or hi bad
faith, the Secretary shall reinstate the appli-

cant as a licensee under the license upon a show-
ing satisfactory to the Secretary that the appli-

cant is able and willing in good faith to com-
ply with the terms and conditions of the license

and upon the furnishing of a bond, in such
form and in such penalty as the Secretary may
determine, conditioned upon the applicant's fu-

ture compliance with the terms and conditions

of the license. Nothing in this regulation shall

be construed to exempt any person from fines

or penalties incurred by reason of being en-

gaged in handling without the license required

by the Secretary any agricultural commodity or

IDroduct thereof, or any competing commodity
or product thereof in the current of interstate

or foreign commerce.

ARTICLE III

Modification of Licenses

Section 300. If any person licensed under
the act considers himself aggrieved by any term
or condition of such license, or by the operation

or effect thereof upon his business, such person
may file with the Secretary a written applica-

tion for modification thereof, setting forth the

grounds therefor, and thereafter, the Secretary

shall, when it appears to the Secretary from
the face of the complaint that it is not without
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merit, give due notice to all interested parties

and set the complaint down for a hearing be-

fore the Secretary, or such officer or employee

of the Department as he may designate for the

purpose, and the Secretary shall take such law-

ful action thereon as he deems necessary to

carry out the provisions of the act. The Secre-

tary, with or without complaint, may institute

appropriate proceedings to consider the ques-

tion of modification of any license, or consider

the same in any proceeding for revocation or

suspension thereof.'*
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EXHIBIT ''C."

*'UNITED STATES DEPARTMENT OF
AGRICULTURE

Agricultural Adjustment Administration
washington, d. c.

IN THE MATTER OF
E. S. SMALL.

Before the Secretary of Agriculture

Case No. 27 - 1 - ,12

FINDINGS OF FACT AND ORDER OF
THE SECRETARY

On October 27, 1933, the Secretary of Agri-
culture, pursuant to the provisions of the Agri-
cultural Adjustment Act, approved May 12,

1933, as amended. Title I, Part 2, Section 8 (3),

issued License No. 27, License for Handlers of

Northwest Fresh Deciduous Tree Fruit Grown
in the States of Washington, Oregon, Montana,
and Idaho, effective October 28, 1933.

On September 11, 1934, the Secretary of

Agriculture, in accordance with General Regu-
lations, Series 3, Sections 200 and 201, issued

an order requiring E. S. Small to show cause

on or before September 24, 1934, why his li-

cense under said License No. 27, License for

Handlers of Northwest Fresh Deciduous Tree
Fruit Grown in the States of Washington, Ore-

gon^ Montana, and Idaho, should not be sus-

pended or revoked.

Said Order to Show Cause contained the fol-

lowing allegations:

1. That the said licensee, since October

28, 1933, has violated and is continuing to

violate the terms and conditions of License

No. 27, License for Handlers of Northwest
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Fresh Deciduous Tree Fruit Grown in the
States of Washington, Oreigon, Montana,
and Idaho.

2. That the said licensee, since October
28, 1933, has violated Article V, Paragraph
1, of said License No. 27, in that he has
quoted and offered for sale and has sold

fresh deciduous tree fruit at prices less

than the minimiun prices for the corre-

sponding variety, grade, and size currently
published by the commodity committee,
without having previously received the per-
mission of the control committee to quote,
offer for sale, or to sell said fruit at said
prices.

3. That the said licensee, since October
28, 1933, has violated Article V, Paragraph
1 of said License No. 27, in that on Novem-
ber 1, 1933, he shipped car No. 98061, con-
taining 720 boxes Extra Fancy and Fancy
D'Anjou Pears to Chicago, Illinois, which
car was later diverted to Cleveland, Ohio,
and sold to Donald Pocock at a net price of
$838,80, a price which was below the mini-
mum price of $958.00 currently published
by the commodity committee for fruit of

the corresponding variety, grade, and size,

and that said sale was made by said licen-

see without previously receiving permission
of the control committee to make same be-

low the minimum prices.

4. That the said licensee, since October
28, 1933, has violated Article V, Paragra])h
1 of said license in that on November 15,

1933, he sold to L. and H. Williams and
Company, Glasigow, Scotland, 520 boxes of
Extra Fancy Nellis Pears at 80 cents per
box F. A. S. Seattle, Washington, which
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was a price less than the minimum price

of 95 cents F. A. S. Seattle, currently pub-
lished by the commodity committee for
fruit of the corresponding variety, grade,
and size, and that said sale was made with-
out receiving the permission of the control
committee to make same below the mini-
mum prices.

5. That the said licensee, since October
28, 1933, has violated Article V, Paragraph
1 of said license in that on November 7,

1933, he sold and shipped 756 boxes of

Combination Extra Fancy and Fancy Jon-
athan Apples to Alvrina, Rotterdam, for

a price of 75 cents per box, which was a

price less than the minimum price of 80
cents per box, currently published by the

commodity committee for fruit of the cor-

responding variety, grade, and size, and
that said sale was made without receiving

the permission of the control committee to

make same below the minimum prices.

6. That the said licensee, since October
28, 1933, has violated Article V, Paragraph
1 of said license in that on November 28,

1933, he sold to C C. Evans of Kansas
City, Missouri, 756 boxes of Fancy Wine-
sap Apples size 125 and larger at $1.15

per box, which was a price less than the

minimum price of $1.20 per box currently

published by the commodity committee for

fruit of the corresponding variety, grade,

and size, and that said sale was made with-

out first receivings permission of the con-

trol committee to make same at below the

minimum prices.

7. That the said licensee, since October

28, 1933, has violated Article V, Paragraph
3 of said license in that the said licensee

oJ:il.'.il
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participated at divers times in joint-ac-

count transactions without being previous-

ly authorized to do so by the control com-
mittee.

8. That the said licensee, since October
28, 1933, has violated Article V, Paragraph
1 of said license in that he has quoted, of-

fered for sale and sold fresh deciduous tree

fruit to other licensees and/or consignees
for prices less than the minimum prices for

the corresponding variety, grade, or size

currently published by the commodity com-
mittee, and that said sales were made with-
out previously receiving the permission of

the control committee to make same at be-

low the minimum prices.

9. That the said licensee, since October
28, 1933, has violated Article VI, Para-
graph 1 of said license in that he has failed

and refused to file reports, in the manner
and form and at the times ])rescribed in

the license, of the quantities of fruit bought
and sold and the prices therefor with the

Bureau of Agricultural Economics, Seat-

tle, Washington, the Agency of the United
States Department of Agriculture desig-

nated by the Secretary to receive said re-

ports.

10. That the said licensee, since October
28, 1933, has violated Article VI, para-
graph 2 of said license in that he has failed

and refused to file with the commodity com-
mittee reports, in the manner and form
prescribed in the license, containing all in-

formation requested as to quantities of

fruit which he had authority to handle, or
to which he had title, or for which he had
paid not less than 20% of the purchase
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price and intended to market, or which was
in storage and where, or which was or
would be available for sale.

11. That the said licensee, since October
28, 1933, has violated Article XII, Para-
graph 3 of said license in that he has failed

and refused and is now failing and refusing

to i3ay to the control committee his propor-
tionate share of the expenses incurred pur-

suant to said license in the amount of

$602.10, which amount is still due and un-

paid, to the control connnittee, although
the control committee has duly notified him
of said amount and demanded payment of

the same.

12. That the same licensee, since October
28, 1933, has violated Article XIII, Para-
graph 1 of said license, in that he has failed

to maintain a system or systems of ac-

counting which accurately reflect a true ac-

count and condition of his business.

An unverified Answer to said Order to Show
Cause was received in the office of the Chief

Hearing Clerk on September 24, 1934.

On October 30, 1934, the Secretary, not hav-

ing found the Answer of the respondent to be

sufficient, by written notice and order, appoint-

ed the 7th day of November, 1934, at the hour

of 10 o'clock a.m., as the time, and the Federal

Court Room, Superior Court, Post Office Build-

ing, Yakima, Washington, as the place for a

public hearing where evidence should be taken

and considered upon the charges set forth in

the said Order to Show Cause and upon the

issues presented in this case. This said notice

and order were duly served upon the respond-

ent. By order dated November 2, 1934, the

Secretary designated Mary Connor Myers, an



vs. E. S, Small 83

employee of the Department of Agriculture, as

Presiding Officer to conduct said hearing. At
the time and place designated in said notice and
order, said hearing was conducted by Mary
Connor Myers as Presiding Officer. The Secre-

tary of Agriculture was represented by Albert
D. Hadley of Los Angeles, California, and
Charles P. Dorr of Washington, D. C, as coun-
sel, and respondent was rejDresented by E. C.

Richards of Yakima, Washington, as counsel.

By agreement of the parties, the case was
submitted on stipulated facts and doemnentary
evidence.

Thereafter the Presiding Officer made Find-
ings of Fact and Recommendation and report-

ed same to the Secretary of Agriculture, to-

gether with a stenographic transcxipt of all

stipulated facts and documentary evidence pre-
sented at said hearing.

Upon the record thus made, including said

Order to Show Cause and the official report of
all oral testimony and written evidence and the

stipulation of the parties including the matters
offered by the respondent by way of defense to

which it was stipulated the said respondent
would have testified if called as a witness, the

Secretary of Agriculture, in addition to the
foreigoing, makes the following specific findings

of fact:

(1) That the Secretary of Agriculture, in

accordance with the power conferred upon him
in the said Agricultural Adjustment Act, by
said License No. 27, licensed each and every
person, firm, corporation and association ship-

ping from the States of Washington, Oregon,
Montana, and Idaho fresh deciduous tree fruits

grown in Washington, Oregon, Montana, and
Idaho to engage in the handling in the current
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of interstate or foreign commerce of such fresh

deciduous tree fruits;

('2) That said license was published by post-

ing in a conspicuous place in the main build-

ing of the Department of Agriculture, Wash-
ington, D. 'C, by press release describing the

license, and by making copies of said license

available in the office of the Chief Hearing
Clerk of the Agricultural Adjustment Admin-
istration, in accordance with General Regula-
tions, Series 4, Revision 1, Article III, Section

302, issued under provisions of Title I, Part 2,

Section 10 (c) of said Agricultural Adjustment
Act;

(3) That a Control Committee was created,

constituted, and the members thereof selected

and approved and that various Commodity
Committees were created, constituted, and the

members thereof selected and approved, all in

accordance with the provisions of said license,

including a Commodity Committee for boxed
apples and a Commodity Committee for winter
pears, which committees were duly created and
the members thereof duly chosen in accordance
with the provisions of Article III, Sections 1

and 2 of said license and said committees func-

tioned as provided in said license;

(4) That the Control Committee, on Novem-
ber 11, 1933, promulgated a regulation ad-

dressed to all handlers of deciduous tree fruits

grown in the State of Washington, prohibiting

the sale, offering and consigning of said fruit

between licensees at prices less than the pub-

lished minimum prices without having previous-

ly received the permission of the Control Com-
mittee, and that respondent knew of said regu-

lation
;

(5) That the said Control Committee, during
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the existence of said License No. 27, pursuant
to the provisions of Article XII, paragraph 3

thereof assessed each licensee for his propor-

tionate share of the expenses of said committee
and made demand upon each licensee for pay-
ment thereof;

(6) That the Boxed Apple Commodity Com-
mittee, during the existence of said License

No. 27, made rules and regulations and estab-

lished and published minimum prices for apples

in accordance with the terms and provisions of

said License No. 27;

(7) That the Winter Pear Commodity Com-
mittee, during the existence of said License No.
27, made rules and regulations and established

and published minimum prices for winter pears
in accordance with the terms and provisions of

said License No. 27;

(8) That the Bureau of Agricultural Eco-
nomics was designated by the Secretary of

Agriculture as the agency of the Department of

Agriculture to receive from licensees daily re-

ports of quantities of fruit bought and sold

and the prices therefor and that said bureau
compiled from said information a market news
service report and issued said service to sub-

scribing licensees, all in accordance with the

provisions of Article VI of said license;

(9) That commercially packed apples grown
in the iState of Washington are sold and shipped
from points within the State of Washington to

points in States of the United States other than
the State of Washington and to foreign coun-
tries

;

(tlO) That respondent, during the existence

of said License No. 27, has had his principal
place of business at 305 Holtzinger Building,
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Yakima, Washington, and has sold and shipped
from points within the State of Washington
to points in States other than the State of
Washington practically all of the fresh decidu-
ous tree fruits grown in the State of Washing-
ton handled by him, and that he has been and
now is engaged in the handling in the current of

interstate and foreign commerce of fresh de-

ciduous tree fruits grown in the State of Wash-
ington and is and has been a licensee under said

license

;

(11) That respondent on November 1, 1933,

shipped a car containing 720 boxes Extra Fancy
and 'Fancy D'Anjou Pears to Chicago, Illi-

nois, which car was later diverted to Cleve-

land, Ohio, and sold to Donald Pocock at a net

price of $838.80, a price which was below the

minimum price of $958.00 for fruit of the cor-

responding variety, grade and size, currently

published by the Winter Pear Commodity Com-
mittee, and that said sale was made by said

respondent without previously receiving the

permission of the Control Committee to make
same below the said minimum price, and there-

by respondent violated the provisions of Ar-
ticle y, paragraph 1, of said license;

(12) That respondent on November 15, 1933,

shipped on consignment to L. & H. Williams
and Company, of Glasgow, Scotland, 520 boxes

of Extra Fancy Nellis Pears on a guaranteed
advance of 80c per box F.A.S., Seattle, Wash-
ington, and ultimately sold said 520 boxes of

pears at said price of 80c per box F.A.S., Seat-

tle, Washington, through said L. & H. Williams
and Company, which was a price less than the

minimum price of '95c per box F.A.S., Seattle,

Washington, for fruit of the corresponding va-

riety, grade and size currently published by
the Winter Pear Commodity Committee, and
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that said sale was made without previously re-
ceiving the permission of the Control Commit-
tee to make same below said minimum price;
and thereby respondent violated the provisions
of Article V, paragraph 1, of said license

;

(13) That respondent on November 7, 1933,
shipped 756 boxes of Combination Extra Fancy
and Fancy Jonathan AjDples to Alvrina, Rotter-
dam, Holland, on consignment with a guaran-
teed advance of 75c per box, and subsequently
sold said fruit through said Alvrina at a price
of 75c per box which was a price less than the
minimum price of 80c per box F.A.S., Seattle,
Washington, for fruit of the corresponding va-
riety, grade and size currently published by the
Boxed Apple Commodity Conmiittee, and that
said sale was made without previously receiv-
ing the permission of the Control Committee
to make same below said minimmn price; and
thereby respondent violated the provisions of
Article V, paragraph 1, of said license;

(14) That respondent on November 28, 1933,
sold to 0. C. Evans, of Kansas City, Missouri,
753 boxes of Fancy Winesap Apples size 125
and larger at $1.15 per box which price was
less than the minimum price of $1.20 per box
F.A.S., Seattle, Washington, for fruit of the
corresponding variety, grade and size currently
published by the Boxed Apple Commodity Com-
mittee, and that said sale was made without
previously receiving the permission of the Con-
trol Committee to make same below said mini-
mima price; and thereby respondent violated
the provisions of Article V, paragraph 1, of
said license;

(15) That respondent, during the existence
of the license, participated in joint-account
transactions with various persons and firms lo-

cated in New York and elsewhere, without pre-
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viously having been expressly authorized to do
so by the Control Committee, and thereby re-

spondent violated Article V, paragraph 3, of

said license;

(16) That respondent, during the existence

of said license, has failed and refused to file

with the Bureau of Agricultural Economics
any reports whatsoever, and thereby respond-

ent violated Article VI, paragraph 1, of said

. license

;

(17) That during the existence of said license

respondent's proportionate share of the expen-

ses incurred by said Control 'Committee pur-

suant to said license amounted to eight hundred
two dollars and ten cents ($802.10), and that

respondent has failed and refused to pay said

amount to the Control Committee, and thereby

respondent violated the provisions of Article

XII, paragraph 3, of said license.

CONCLUSIONS
Based upon the foregoing Findings of Fact,

the Secretary of Agriculture determines and
concludes that the facts and circumstances es-

tablished in this cause prove the truth of allega-

tions of the Order to Show Cause numbered

(1), (2), (3), (4), (5), (6), (7), (8), (9), and

(11), and prove the violations of License No.

27, License for Handlers of Northwest Fresh

Deciduous Tree Fruit Grown in the States of

Washington, Oregon, Montana, and Idaho, as

alleged therein, and that any one of said viola-

tions so established and proved warrants the

revocation of respondent's license.

ORDER
The Secretary of Agriculture issued the fol-

lowing order:

^n^
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IT IS HEREBY ORDERED that the li-

cense of E. S. Small under License No. 27, Li-
cense for Handlers of Northwest Fresh Decid-
uous Tree Fruit Grown in the States of Wash-
ington, Oregon, Montana, and Idaho, be and
it is hereby revoked.

IT IS FURTHER ORDERED that this or-

der shall become effective on January 23, 1935.

IT IS FURTHER ORDERED that a copy
of this order be served upon respondent by de-
positing the same in the United States mail reg-
istered and addressed to Mr. E. S. Small, 3fe
Holtzinger Building, Yakima, Washington.

IN TESTIMONY WHEREOF, I have here-
unto set my hand and caused the official seal of
the Departmeint of Agriculture to be affixed in
the City of Washington, this 17th day of Jan-
uary, 1935.

(SEAL) H. A. WALLACE,
Secretary of Agriculture.

(Endorsements: *' Filed in the U. S. District

Court, Eastern Dist. of Washington, Mar. 7, 1935.

A. A. LaFramboise, Clerk, Thomas Granger, Dep-

uty.")
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IN THE

District Court of the United States
FOR THE

Ea^Hern District of Washington, Southern

Division

United States of America, and
Henry A. Waixace, Secretary

of Agriculture,
f In Equity

Plaintiffs,)

y [ No. E-1653

E. S. Small,
Defendant.^

District of Columbia
City of Washington

AFFIDAVIT OF SYLVESTER R. SMITH

SYLVESTER R. SMITH, being first duly

sworn, on oath says:

I am Associate Agricultural Economist of the

Agricultural Adjustment Administration, United

States Department of Agriculture and have held

that position since April, 1934.

My previous economic training and experience

are as follows:

From 1925 to 1929 I attended the University of

Montana and was awarded the Degree of Bachelor

of Arts in Economics; during the academic years
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1929 to 1932 I pursued a post graduate course in

Economics at the University of California. In 1931

I completed the course requirements for the Degree

of Doctor of Philosophy in Economics. During the

period 1929 to April, 1934, I was an instructor in

Statistical Methods in the Department of Eco-

nomics, University of California.

I am co-author of a publication dealing with

various economic problems relating to the Califor-

nia fresh grape industry; as Associate Agricultural

Economist in the United States Department of

Agriculture I have made numerous economic ana-

lyses of supply and demand factors and marketing

conditions a:ffecting the citrus, potato, peach, pear,

and prune industries.

During the course of my studies and activities, as

aforesaid, I have become familiar with technical

and scientific publications in the field of Horti-

culture and with the scientific and practical applica-

tion of general economic and marketing statistics

to the production and distribution of fruits and

vegetables.

Introduction.

The declaration of policy of the Agricultural Ad-

justment Act declares it to be the policy of Con-

gress "to establish and maintain such balance be-

tween the production and consumption of agricul-

tural commodities, and such marketing conditions

therefor as will reestablish prices to farmers at a
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level that will give agricultural eoinroodities a pur-

chasing power with respect to articles that farm-

ers buy, equivalent to the purchasing power of agri-

cultural commodities in the base period," (August

1909-July 1914), and, ''to approach such equality

of purchasing power by gradual correction of the

present inequalities therein at as rapid a rate as is

deemed feasible in view of the current consmnptive

demand in domestic and foreign markets."

The fresh deciduous tree fruit industry is one

of the most important industries in the four North-

west States of Washington, Oregon, Idaho, and

Montana. During the past five years the total farm

value of apples, pears, cherries and prunes grown

in those states and sold for fresh consumption aver-

aged approximately 28 million dollars annually

which was distributed to at least 75,000 growers.

Comparison of farm value data indicates that dur-

ing the past three years the farm value of these

fruits sold for fresh consumption amounted to two-

thirds of the total farai value of all fruits and nuts

in these states, and over 10 per cent of the total

value of all crops grown in this region.

In addition to contributing the major portion of

the Northwest farm income from fruits and nuts,

fresh deciduous fruits supply a substantial per-

centage of the total United States volume of these

fruits. A comparison of average production dur-

ing the past five years indicates that the Northwest
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Region supplied about 37 per cent of the apples,

27 per cent of the pears, 46 per cent of the pluins

and prunes, and 40 per cent of the sweet cherries

utilized fresh in the United States. These per-

centages, particularly in the case of apples and

pears, tend to underestimate the importance of

the Northwest because of the fact that a large pro-

])ortion of the deciduous fruits produced in the

Eastern states is consumed locally, whereas the

bulk of the Northwest deciduous tree fruit is util-

ized in out-of-state commercial channels.

Growers of deciduous fruits shipped from the

Pacific Coast to Eastern consuming centers have

suffered drastic reductions of income during the

recent years of low consumer buying power. They

have suffered to a larger degree than growers in

regions situated nearer the large consuming cen-

ters because the higher transportation costs in-

curred in marketing products from the more dis-

tant regions remained relatively fixed during

price declines, thus causing a greater proportionate

drop in farm prices in these areas than in those

in the nearer producing regions. The estimated

farm values of apples, pears, prunes, and cherries

sold for fresh consumption in the Northwest Region

since 1929 are given in table I. In 1932 the farm

value of these fruits was approximately one-third

of the 1929 amount and the present estimate for

the 1934 crop is about one-half of the 1929 farm

value.
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Table I.

ESTIMATED FARM VALUES FOR NORTHWEST APPLES, PEARS,
PRUNES, AND CHERRIES SOLD FOR FRESH CON-

SUMPTION IN WASHINGTON, OREGON,
IDAHO, AND MONTANA, 1929-1934

Year Apples Pears Prunes Cherries Total

1 2 3 4 5

Thousands of dolLirs

1929 41,917 5,794 1,782 1,824 51,317

1930 40,141 3,578 1,421 1,566 46,706

1931 22,695 3,504 1.057 659 27,916

1932 15,665 568 564 680 17,477

1933 18,654 1,372 835 495 21,356
19321 22,107 2,247 1,132 741 26,227

1 Preliminary.

Source of Data: Cols. 1 and 3: U. S. Dept. Agr., Bur. Agr. Econ., Div.

Crop and Livestock Estimates.
Cols. 2 to 4: Calculated from fresh shipments and the
estimated per unit farm price received in the North-
west region computed on the basis of Eastern auction
market prices.

'Col. 5: Sum of cols. 1-4.

Due to the relatively large investment i'e}3resented

in fruit bearing trees, and the fact that a consid-

erable number of years must elapse before a newly

planted tree comes into profitable bearing, growers

of tree fruits will endure several unprofitable sea-

sons before materially reducing their acreage. In

addition, a tree will continue to bear fruit despite

the fact that cultural operations have been discon-

tinued. A quick adjustment of production to

changed demand conditions is virtually impossible

in the case of tree fruits. As a result, the purchas-

ing power of growers of these tree fruits has been

extremely low for the past several seasons.; and the

likelihood of its increasing in the near future is

remote unless there is a sharp increase in consuming
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buying power or an adjustment of market supplies

to prevailing consimier buying power.

Purchasing Power Parity of Northwest

Fresh Deciduous Tree Fruits.

The parity price of an agricultural connnodity

for any given period of time is such a ijrice as will

give that commodity the purchasing power it had

during the base period. The parity x)rice of any

given tree fruit for any given season is obtained

by a purely mathematical computation, that is, by

multiplying the average farm price during the base

period, (August 1909-July il914) b^; the index of

prices paid by farmers for things they buy. The

index of articles purchased by farmers is 100 for

the base period, and for any other period of time it

is higher or lower than 100 by the percentage by

which the cost of articles purchased by farmers dur-

ing the given period is higher or lower than the

average cost of such articles during the base period.

1. Apples.

Season average prices received by producers of

apples in the Northwest states of Washington, Ore-

gon, Idaho, and Montana have been appreciably be-

low parity since 1930. In 1932-33 the parity price

was 95 cents per box, but the season average price

received by growers was only 52 cents, or 45 per

cent below the parity price. The 1933-34 average

price was materially improved over that of 1932-33,

rising from 52 cents to 67 cents per box to pro-
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ducers. This improvement, however, was partly off-

set by the rise in prices of things farmers buy, and

the season average price to growers was 62 per

cent of parity. The average jjrice to growers during

the first six months of the present season was 74

cents per bushel which amounted to 64 per cent of

the parity price of $1.15. Data relating to the pur-

chasing power parity of Northwest apples since the

1929-30 season are shown in table II.

Table II.

PURCHASING POWER PARITY OF NORTHWEST APPLES
IN TERMS OF DOLLARS PER BUSHEL

Farm Index of Actual Actual
, ,,^. Price of Prices Price Price in
•

''^' Northwest Paid by Parity Below percent of

Crop Yeari Apples^ Farmers^i Price Parity Parity

1 2 3 4 5

dollars per cent dollars dollars per cent

Average, 1909-10 to
1913-144 92 100 .92 .... 100

1929-1930 1.31 151 1.39 .08 94
1930-1931 93 137 1.26 .33 74
1931-32 67 116 1.07 .40 63

1932-33 52 103 .95 .43 55
1933-34 67 117 1.08 .41 62

July-Dec. 1934 745 i256 1.15 ^1 64

• July to June.

2 Weigihted average seasonal price per bushel received by farmers in

the four Northwest States: Washington, Oregon, Idaho and Mon-
tana.

3 Computed on a July-June year, to correspond with the marketing year.

* Data are not available for the crop year 1909-1910. 1909-10 farm price

assumed to be equal to the average price received in the period

1910-11 to 1913-14.

6 Simple average of weighted monthly average farm prices for the

Northwest Region.

6 July-December Average.

Source of Data: Column 1: U. S. Dept. Agr., Bur. Agr. Econ., Division

of Orop and Livestock Estimates.
Column 2: U. S. Dept. Agr., Bur. Agr. Econ., Mimeogr.
"Index Numbers of Prices Received by Farmers for

Farm Products, 1910-1934," Sept. 1934, pages 58-59,

Revised to Oct. 1934 by the Agricultural Situation,

U. S. Dept. Bur. Agr. Econ. 18:11:22.
Columns 3, 4, and 5: 'Computed.
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2. Pears.

Prices received by Northwest growers for pears

shipped fresh have fluctuated widely from year to

year, and have been below parity since 1929. With

the exception of the 1930-31 and 1933-34 seasons,

prices to growers have been less than 50 per cent

of parity during the past five crop years. Prices

reached their lowest level during the 1932-33 sea-

son; the estimated prices to growers averaging 19

cents a box, which was only 16 per cent of the par-

ity price. The average price received by growers in

the 1933-34 season improved materially over that

of the previous year, amounting to 55 cents a box,

or 41 per cent of the parity price. Prices through

November of the 1934 season averaged 80 cents per

box to the growers. Although this price represent-

ed an increase of 25 cents per box over last year's

price, it was still 46 per cent below parity. Details

relating to the purchasing power parity of North-

west fresh pears are given in table III.
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Table III.

PURCHASING POWER PARITY FOR NORTHWEST FRESH
PEARSi IN TERMS OF DOLLARS PER BOX

Year
Farm
Priced

Index
of Prices
Paid by
Farmers3

Parity
Price

Actual Price
Above (+)

or Below (—

)

Parity

Actual
Price in

Per Cent
of Parity

1 2 3 4 5

Average
1909-10 to
1913-14

dollars

.... 1.174

per cent

100

152
139
118
104
115
1266

dolla'rs

1.17

1.78

1.63

1.38

1.22

1.35

1.47

dollars

-f .01— .88— .22

—1.03
— .80— .67

per cent

100
June-May:
1929-30 .... 1.79 100
1930-31 .

.

.75 46
1931-32 .... 1.16 84
1932-33 19 16
1933-34 55 41
1934-35 . . .805 54

1 Grown in Washington, Oregon, and Idaho.

2 Estimated unpacked price; obtained by subtracting $1.45, represent-
ing packing, loading, transportation, and icing; and selling charges
of 7 per cent, from the weighted average New York auction price

per box of Northwest pears.

3 Computed on a June-May year, to correspond with the marketing
season.

* Base period data for Northwest pears are not available. The level of

farm prices for freah pears in the Northwest region is highly cor-

related with the level of the United States farm prices of pears.

The price here given was calculated by linking the estimated un-

packed Northwest fresh pear prices for 1926-27 to 1932-33 to the
series of United States farm prices for pears as given in Farm
Prices of Crops, Livestock, and Livestock Products for 1933 and
Earlier Years (Reprinted from Crops and Markets) United States

Dept. Agr., Bur. Agr. Econ.

5 Estimated unpacked price in Northwest region, August to November,
1934.

6 Preliminary.

Source of Data: Col. 1: 1929-30 to 1934-35; calculated from weighted
average auction market prices for Oregon, Washing-
ton, and Idaho Pears, supplied by U. S. Dept. Agr.,

Bur. Agr. Econ., Division of Statistical and Historical

Research.
Col. 2: "Index Numbers of Prices Received by Farm-
ers for Farm Products, 1910 to 1934," U. S. Dept. Agr,,

Bur. Agr. Econ., Mimeogr. Sept. 1934, page 59.
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3, Plums.

Prices received by growers of fresh plums in the

Northwest States have been below parity for the

past several seasons. From 1929 to 1931, farm

prices were over $20.00 a ton, and above 80 per cent

of parity. In 1932, prices received by growers suf-

fered a severe drop to $6.75 a ton, or G5 per cent

below parity. Prices received by growers rose to

$17.08 a ton during the 1933 season, which, com-

pared with the base period price of $18.04 per ton,

amounted to 87 per cent of parity. During the

1934 season, although the weighted average farm

price was a few cents higher thau in 1933, the in-

crease in prices paid by farmers lowered the pur-

chasing power of fresh Northwest plums to 78 per

cent of parity. Data relating to the purchasing

power parity of fresh plums grown in the North-

west region since the 1929 season are shown in

table IV.
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Table IV.
PURCHASING POWER PARITY FOR NORTHWEST FRESH

PLUMSi IN TERMS OF DOLLARS PER TON

Index Actual Price Actual
of Prices Above (+) Price in

Farm Paid by Parity or Below (—

)

Per Cent
Year Price Farmerss Price Parity of Parity

1 2 3 4 5

dollars per cent dollars dollars per cent

1910-14 18.043 100 18.04 .... 100
1929 23.07 152 27.42 — 4.35 84
1930 21.57 144 25.98 — 4.41 83
1931 20.39 124 22.37 — 1.98 91
1932 6.75 107 19.30 —12.55 35
1933 17.08 109 19.66 — 2.58 87
1934 17.15 1224 22.01 — 4.86 78

1 Grown in Washington, Oregon, and Idaho.

2 Calendar year.

'^ Base period data for Northwest fresh plums are not available. The
level of farm prices for fresh plums in the Northwest region is

highly correlated with the level of United States farm prices of

fruits. The price here given was calculated by linking the farm
prices of fresh Northwest plums for 1924 to 1933 with the yearly
index numbers of fruit prices in the United States, given in "In-

dex Numbers of Prices Received by Farmers for Farm Products,
1910 to 1934," U. S. Dept. Agr., Bur. Agr. Econ., Mimeogr., Sept.

1934, page 42.

4 Preliminary.

Source of Data: Column 1: U. S. Dept. Agr., Bur. Agr. Econ., Division
of Crop and Livestock Estimates.
Column 2: "Index Numbers of Prices Received by
Farmers for Farm Products, 1910-1934," U. S. Dept.
Agr., Bur. Agr. Econ., Mimeogr. Sept. 1934, p. 64,

Revised to date.
Columns 3, 4, and 5: Computed.

4. Cherries.

Prices received by growers of cherries shipped

fresh from the Pacific Northwest States of Oregon,

Washington, Idaho, and Montana have been below

parity for the past several seasons, and tinder 50

per cent of parity during the past three seasons.

Prices steadily declined from the estimated mi-

picked price of $1.92 per 15-pound lug received by

growers in 1929 to $0.58 per lug in 1933, which
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amounted to 31 per cent of the parity price. The

average price to growers rose to $0.99 per lug in

the 1934 season, which was 47 per cent of the parity

price of $2.09. Farm prices, parity prices, and

farm price in per cent of parity for Northwest fresh

cherries since the 1929 season are shown in table V.

Table V.
PURCHASING POWER PARITY FOR NORTHWEST FRESH
CHERRIES,! IN TERMS OF DOLLARS PER 15 POUND LUG

Index Actual Price Actual
of Prices Above (+) Price in

Farm Paid by Parity or Below (—

)

Per Cent
Year Price2 Farmers^ Price Parity of Parity12 3 4 5

dollars per cent dollars dollars per cent
Average

1910-1914 1.713 100 1.71 .... 100
1929 1.92 152 2.60 — .68 74
1930 1.52 144 2.46 — .94 62
1931 1.42 124 2.12 — .70 67
1932 75 107 1.83 —1.08 41
1933 58 109 1.86 —1.28 31
1934 99 1225 2.09 —1.10 47

1 Grown in Oregon, Washington, and Idaho.

^Estimated unpicked price; obtained by subtracting 7 per cent for sell-

ing charges plus $.77 in 1934, $.76 in 1933, $.78 in 1932 and $.80 for
previous years, representing picking, hauling, packing, loading,
freight, and refrigeration charges, from the weighted average New
York auction price per 15 pound lug of Northwest cherries.

3 Base period data for Northwest cherries are not available. The level
of farm prices for fresh cherries in the Northwest region is highly
correlated with the level of United States farm price of fruits. The
price here given was calculated by linking the farm prices of
fresh Northwest cherries for 1924 to 1933 with the yearly index
numbers of farm prices given in "Index Numbers of Prices re-

ceived by Farmers for Farm Products, 1910 to 1934," U. S. Dept.
of Ag., Bur. of Agr. Econ., Mimeogr., Sept. 1934, page 42.

4 Calendar year.

'i Preliminary.

Source of Data: Column 1: Auction market prices (see 2) consist of
daily prices of Northwest Bings, Lamberts, and Repub-
licans, weighted by sales. Taken from the daily issues
of the New York Fruit Reporter,
Column 2: "Index Numbers of Prices Received by
Farmers for Farm Products, 1910-1934," U. S. Dept.
of Agr., Bur. of Agr. Econ., Mimeogr., Sept. 1934, page
64, Revised to date.
Columns 3, 4, and 5: Computed.
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Trends in Deciduous Tree Fruit Plantings

in the Northwest Begion and United States.

1. Apples.

There has been a steady decrease in the number

of apple trees in the United States since 1910. This

trend is true not only for the United States as a

whole, but for both the boxed apple area, consist-

ing of the eleven Western states, and the barreled

area, which includes the rest of the United States.

The niunber of bearing trees in the boxed apple

states increased from 1910 to 11920, although the to-

tal number of trees in that area decreased some-

what during that period; but since that time both

the total number of trees and the number of bear-

ing trees in the western states have decreased at a

more rapid rate than in the rest of the United

States. Approximately 15 per cent of the bearing

trees in 1930 were in the boxed apple states, and

the proportion of total United States bearing trees

in the boxed apple states has been declining. Indi-

cations are that this will continue, because in 1930

the ratio of non-bearing to total number of trees in

the boxed apple regions was smaller than in the

barreled region. Approximately two-thirds of the

apple trees in the western region are found in the

Northwest states which is approximately the same

proportion that existed in 1920 and 1925. The num-

ber of bearing and non-bearing apple trees in the

Northwest region, boxed apple, and barreled apple
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areas in 1910, 1920, 1925 and 1930 are shown in

Table VI.

Table VI.

NUMBER OF BEARING AND NON-BEARING APPLE TREES IN
SELECTED STATES AND TOTAL UNITED STATES,

1910, 1920, 1925 AND 1930

State

-1910- -1920-

Non-
Bearing Bearing Total

Non-
Bearing Bearing Total

Washington 3,009
Oregon 2,030
Idaho 1.006

Montana 697
N. W. States 6,742
Box Statesi 12,137
Barrel States .... 139,186
United States .... 151,323

Thousand Trees

4,862 7,871 7,964 756 8,720
2,241 4,271 3,315 500 3,815
1,540 2,546 2,381 144 2,525
1,308 2,005 1,059 69 1,128
9,951 16,693 14,719 1,469 16,188

14,837 26,974 21,202 3,124 24,326
50,955 190,141 94,107 33,071 127,178
65,792 217,115 115,309 36,195 151,504

1925 1930

Non- Non-
State Bearing Bearing Total Bearing Bearing Total

1 2 3 4 5 6

Thousand Trees

Washington 6,782 1,050 7,832 " 5,194 948 6,142
Oregon 2,773 258 3,031 1,641 219 1,860
Idaho 1,761 128 1,889 1,250 110 1,360
Montana 711 32 743 385 29 414
N. W. States 12,027 1,468 13,495 8,470 1,306 9,776
Box States 18,272 2,674 20,946 13,367 2,076 15,443
Barrel States .... 85,425 31,625 117,050 75,482 25,379 100,861
United States .. 103,697 34,299 137,996 88,849 27,455 116,304

' Includes Monntana, Idaho, Wyoming, Colorado, New Mexico, Arizona,
Utah, Nevada, Washington, Oregon, and California.

Source of Data: U. S. Dept. Agr., Bur. Agr. Econ., Statistics Relating
to the Apple Industry—1933. Mimeogr., October, 1933.

2. Pears.

The growth of the pear industry is best indicated

by the growth in the number of bearing trees re-

ported by the Federal Census. Shear' points out

1 Shear, S. W., "Economic Aspects of the Pear Industry," Univ. of
Calif. Agr. Exp. Sta. Bui. 452. April, 1928, pages 20-21.
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that the industry has been characterized by a growth

of commercial acreage. Bearing and non-bearing

pear trees by selected states for 1910, 1920, 1925 and

1930 are given in Table VII. The number of pear

trees in California and the Northwest region with

the exception of Idaho has been steadily increasing

since 1909; and in all states outside of the Pacific

Coast except Colorado, Utah, Florida, Alabama,

Mississippi, and Louisiana, the number of trees has

been declining. In 1930 the number of bearing pear

trees on the Pacific Coast was almost three times

that of 1910. Acreage estimates indicate that in

1933 there were 61,000 bearing acres and 8,000 non-

bearing acres of pears in the three Pacific Coast

states^. Considerable acreage in California has been

abandoned or pulled out, principally because of

blight, and further reduction is expected to take

place in inferior producing regions on the Pacific

Coast during the next few years.

The 1935 Agricultural Outlook for California'*

states that "the bearing acreage of pears on the

Pacific Coast is still increasing so that further ex-

pansion of production and a continuation of bur-

densome surpluses may normally be expected dur-

ing the next few years unless blight, blackend, eco-

nomic difficulties, or some unexpected factor takes

unusually heavy toll from the industry."

2 Shear, S. W. Unpublished manuscript on Bartlett pears. Univ. of

iCalif. Agr. Exp. Sta. 1934. Table 4.

8 Univ. of Calif. Agr. Ext. Service. Circ, 90. Dec. 1934, page 25.
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3. Plums.

As Rauchenstein^ points out, the trend in distribu-

tion of plum trees in the United States is similar

to that in the case of apple trees. "In those states

where plums are produced in small farm orchards

as a sideline to a general farming business, the

number of trees has decreased 50 per cent, in many
eases, from 1910 to 1920." That this trend has

continued is indicated by the fact that the total

mrniber of plum and prune trees in the United

States outside of the Northwest States and Califor-

nia has declined both actually and relatively. The

United States Census combines plums and prunes

regardless of whether the fruit is utilized dried or

fresh. In California practically all of the prunes

are dried, and the plums shipped fresh; while in

the Northwest states both fresh and dried utiliza-

tion of prunes are important, the growers in some

regions having the alternative of either drying the

prunes or shipping them fresh. With the exception

of New York and Michigan, whose commercial im-

portance has been declining for some time and is

now practically negligible, the commercial plum and

prune areas in the United States are located in the

Western states.

1 Raucihenstein, Emil. Economic Aspects of the Fresh Plum Industry.

Univ. of Calif. Agr. Exp. Sta. Bui. 459. 1928, page 8.
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Table VIII.

TOTAL NUMBER OF PLUM AND PRUNE TREES IN THE NORTH-
WEST STATES^, CALIFORNIA, AND UNITED STATES,

1910, 1920, 1925 AND 1930

Northwest Other Total
Year States California States U. S.

~T 2 3 ^
Thousands of Trees

1909 3,539 8.769 18,061 30,369
1919 6,149 13,006 9,673 29,828
1924 7,888 20,316 9,427 37,631
1929 7,629 18,924 7,361 33,914

- Oregon, Washington, and Idaho.

Source of Data: 1930 Census of Agriculture. Vol. II, Part 3.

4. Cherries.

The United States production of sour cherries,

with the exception of a small quantity grown in

the Pacific Northwest, is grown east of the Rocky

Mountains. With the exception of small quanti-

ties grown in New York and Michigan, and two

or three other states producing negligible amounts,

the sweet cherry industry is located in the Western

states of Oregon, Washington, and California, and

to a lesser extent in Idaho and Utah. S. W. Shear

of the Giannini Fomidation, University of Cali-

fornia, in an unpublished article on Sour Cherries

in 1929, states :

'

' Probably only about 10 per cent of

the present cherry production of the Pacific North-

west consists of sours. Probably less than 10 per

cent of the crops in the rest of the United States

is made up of sweets\'^ The number of bearing

1 Quoted from Nelson, M. N., and Sulerud, G. L., an Economic Study
of the Cherry Industry with Special Reference to Oregon. Oregon
State College Agr. Exp. Sta. Bui. 310. 1933. page 8.
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and non-bearing trees in 1910, 1920, and 1930 in

the Northwest and other Western states are shown

in Table IX. In the decade 1920 to 1930, the sweet

cherry industry in the Western United States ex-

perienced tremendous growth. The total number of

trees in the Northwestern states increased 77 per

cent from 1910 to 1920; and the increase in the six

Western states including California and Utah

amounted to 60 per cent above the 1910 figure. It

is very significant that non-bearing trees in the

Northwest constituted 42 per cent of the total num-

ber of trees and for the Western states as a whole

38 per cent, thus indicating large quantities of

cherries to be available for the market in the fu-

ture. It is indicated, however, that little or no

plantings of sweet cherries have occurred in recent

years, due mainly to the low prices accompanying

the business depression. The number of trees for

*' other states" in Table IX, although it obscures

increases in commercial states, indicates the down-

ward trend for the United States as a whole, and

the "commercializing" of the industry.
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Production, Utilization, and Exports of

Northwest Fresh Deciduous Tree Fruits.

1. Apples.

Apple production is subject to wide fluctuations

from year to year, caused chiefly by variations in

yield. There has been a distinct upward trend in

the total U. S. production of apples from 1900 un-

til around 1915, and a downward trend since that

time. Total U. S. apple production during the

past five years averaged 152 million bushels as com-

pared with nearly 200 million bushels in the period

1910-14. Total apple j^roduction in the barreled

apple states has shown trends in the same direc-

tion as the total U. S. production, except that the

downward trend since 1915 has been more rapid in

the case of the barreled apple production. Total

apple production in the box states increased stead-

ily from 1900 to around 1920, especially in the

period 1910 to 1920, and has continued along vir-

tually the same level since that date. Production

in the Northwest region increased at a more rapid

rate than in the whole boxed apple area, averaging

77 per cent of the boxed production during the past

five years, as compared with 74 per cent in the

period 1920-1024, and 56 per cent from 1910 to

1914. Average production in the period 1930-1934

for the box states was 54 million bushels, as com-

pared with 97 million bushels in the barrel states.

The Northwest production was 42 million bushels
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during that period. Total apple production in the
Northwest states, box states, and barrel states since
1910 is shown in Table X.

The term ''commercial production'^ is applied to

that portion of the apple crop that is sold for con-

sumption as fresh fruit. The trend of commercial

production in the United States was upward until

around 1926, and has been downward since that

time. The trend of commercial production in the
boxed apple states reached its peak in the period
1928nl930, and has been downward, at a lesser rate
than in the barrel states, since that period. During
the past fiYQ years half of the total production in the
barrel states has been commercial, whereas 73 per
cent of the total production in the boxed apple
states has been sold for consumption as fresh fruit.

During this period 77 per cent of the total North-
western production was classed as commercial pro-
duction. The Northwest commercial production
amounted to 37 per cent of the U. S. total, and 82
per cent of the total commercial boxed production
during the past five years. Boxed apple produc-
tion supplied about 45 per cent of the total commer-
cial production, and in 1934 it surpassed the com-
mercial barrel production for the first time. These
data indicate the large amount of commercialization
in the apple industry of the far west, and the tend-
ency of the Pacific states to supply a larger pro-
portion of the apple crop. Commercial apple pro-
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duction in the boxed area, barreled area, and total

United States since 1919 is shown in Table XI.

Foreign markets provide a very important outlet

for apples from the Northwest states, particularly

Oregon and Washington. The greatest period of

expansion in apple exports occurred during the

decade 1920 to 1930, largely as a result of increas-

ing production in the Pacific Northwest, and in the

period 1929-30 to 1933-34 over 22 per cent of the

commercial boxed apple production was exported.

A very substantial proportion of these exports came

from the Northwest states. The boxed and barreled

apple exports from the United States since the 1922

season are shown in Table XII. Approximately 60

per cent of the U. S. exports during the past five

years have been boxed apples.
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Table X.

TOTAL APPLE PRODUCTION, BOXED AREA, BARRELED AREA,
AND UNITED STATES, 1910-1934

Year

Four
Northwest
Statesi

-Boxed Area-
Other
Box

States-'

Total
Boxed
Area

Barreled
States-*}

Total
United
States

1,000 bu. 1,000 bu. 1,0.00 bu. 1,000 bu. 1,000 bu.

1910 11,270
1911 7,100
1912 14,350
1913 12,640
1914 14,500
1915 13,188

1916 23,019
1917 29,052
1918 21,867
1919 36,693
1920 26,793
1921 42,811
1922 38,655
1923 46,324
1924 30,259
1925 39,594
1926 47,432
1927 35,788
1928 50,519
1929 39,205
1930 49,511
1931 40,970
1932 40,672
1933 38,509
19344 40,908

1910-14 11,972
1920-24 36,968
1930-34 42,114

7,120

8,770
10,650
7,840

12,500
8,257

10,167
10,908

10,463
13,521
10,263

11,761
14,072
15,798
12,825
11,587
15,828

11,365
17,731
12,059

14,459

12,749
13,013

11,525

9,775

18,390
15,870
25,000
20,480
27,000
21,445
33,186
39,960
32,330
50,214

37,056
54,572
52,727
62,122
43,084
51.181

63,260
47,153

68,250
51,264
63,970

53.719

53,685

50,034
50,683

123,250
198,150
210,220
124,930
226,200
208,566
160,719
126,789
137,295
90,572

170,257
40,906

137,049
118,846
116,965
100,571
163,783
68,472

108,471
82,054

89,402

148,758
87,090
92,947
69,172

141,640
214,020
235,220
145,410
253,200
230,011
193,905
166,749
169,625
140,786
207,313
95,478

189,776
180,968
160,049
151,752
227,043
115,625
176,721
133,318
153,372
202,477
140,775
142,981
119,855

Averages

9,376 21,348 176,550 197,898
12,944 49,912 116,805 166,717
12,304 54,418 97,474 151,892

1 Washington, Oregon, Idaho, and Montana.
2 California, Colorado, Utah, New Mexico, Arizona, Nevada, and Wy-

oming.
s All other states.

•» Preliminary

Source of Data: 1910-1918: U. S. Dept. Agr., Bur. Agr. Econ. Statistics
and Charts of the Apple Industry. Mimeogr. March,
1930.

1919-1932: U. S. Dept. Agr., Bur. Agr. Econ. Crop Re-
porting Board. Revised Apple Production—Mimeogr.
June 20, 1934.
1933-1934 : U. S. Dept. Agr., Bur. Agr. Econ. Gen. Crop
Report as of Dec. 18, 1934. Mimeogr., Page 47.



114 United States of America

Table XI.

COMMERCIAL APPLE PRODUCTION, BOXED AREA, BARRELED
AREA, AND UNITED STATES, 1919 TO 1934

Year

Four
Northwest
Statesi

-Boxed Area-

Other
Box

States2

Total
Box
Area

Total
Barreled United
States^ States

1,000 bu. 1,000 bu. 1,000 bu. 1,000 bu. l,00abu.

1919 29,175
1920 22,598
1921 34,503
1922 29,553
1923 38,944
1924 25,698
1925 34,867
1926 33,963
1927 30,534
1928 40,737
1929 32,055
1930 43,050
1931 32,107
1932 30,306
1933 25,564
19344 31,788

1920-24 30,259
1925-29 34,431
1930-34 32,563

7,390

6,857

8,008

8,472

10,396

7,825

7,707
10,314
7,789

10,585
7,965

8,717

7,307
8,334

5,725

5,879

36,565
29,455
42,511

38,025
49,340
33,523

42,574
44,277
38,323
51,322
40,020
51,767
39,414
38,640
31,289
37,667

Averages

8,312 38,571
8,872 43,305
7,192 39,755

44,956

73,652

23,763
63,257
60,577
54,158

57,549

77,204
40,004

56,538
47,935
50,291
66,611

46,935

43,673
37,493

55,081
55,846
49,001

81,521

103,107
66,274
101,282
109,917
87,681

100,123
121,481
78,327

107,860
87,955
102,058
106,025

85,575
74,962

75,160

93,652
99,149

88,756

1 Washington, Oregon, Idaho, and Montana.
2 California, Colorado, Utaih, New Mexico, Arizona, Nevada, and Wy-

oming.
«t All other states.

* Preliminary

Source of Data: 1919-1932: Compiled from "Revised Apple Production,
1919-1929 with Farm Prices and Value," (mimeograph),
June 20, 1934, U. S. Dept. Agr., Bur. Agr. Econ., Crop
Reporting Board. 1933-34 U. S. Dept. Agr., Bur. Agr.
Econ. General Crop Report, December 18, 1934. Mimeo-
graph, page 48.
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2. Pears.

The total United States production of pears shows

quite a rapid upward trend from 1920 to 1926, and

no perceptible upward or downward trend since

1926. The live year average pear production from

1930 to 1934 was 541,000 tons, as compared to 411,-

000 tons in the period 1920-1924. Pacific Coast

pear production has shown an upward trend from

1920 to 1930, with a tendency to level off since that

date. The average 1930-1934 Pacific Coast pear

production amounted to 385,000 tons, or 71 per cent

of the United States total; and was approximately

twice as great as in the period 1920-1924, when it

averaged 193,000 tons, or 41 per cent of the 5 year

average United States production. The production

data for states other than the four Pacific Coast

states indicate an upward trend less rapid than

that of the total United States production until

1926, and a downward trend since that date. Aver-

age production in the past five years in these states

was 156,000 tons, as compared to 218,000 tons in

the 1920-1925 period. Data regarding jjroduction

in the Pacific Coast and other states and total Uni-

ted States fresh pear exports are shown in Table

XIII.

United States fresh pear exports, most of which

come from the Pacific Coast, have shown a very

rapid upward trend. The average exports during

the period 1930-1933 amounted to 57,000 tons, which
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was three times greater than the average during

the period 1920-1924. The 1930-1933 exports aver-

aged 10.6 of the total United States Production.

The largest exports were in 1930-31, when 67,335

tons were exported. At least 90 per cent or more

of all pears exported are grown in the Pacific Coast

states and Oregon is the most important of the

fresh pear exporting states.

Pears harvested on the Pacific Coast are utilized

fresh, or are canned or dried. The relative amount

of the Northwest production utilized by canneries

has increased; approximately 33 per cent being

canned during the period 1930-1934, as compared

with 23 per cent from 1921 to 1925. Pacific Coast

harvested pear production and utilization from 1921

to 1934 is shown in detail in Table XIV.
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Table XIII.

TOTAL PRODUCTION OF PEARS IN PACIFIC COAST STATESi,
OTHER STATES, AND UNITED STATES FRESH

PEAR EXPORTS, 1920-1934 SEASONS

Crop
Year

Pacific
Coast

-Total Production-
Other
States

U.S.
Total

U.S.
Fresh Pear
Exports

1,000 tons 1,000 tons 1,000 tons tons

1920 145
1921 148
1922 227
1923 237
1924 206
1925 273
1926 336
1927 268
1928 380
1929 337
1930 458
1931 355
1932 332
1933 390
1934 392

258
123
270
191
247
224
270
173
201
171
155
204
133
119
171

403
271
497
428
453
497
606
441
581
508
613
559
465
509
563

17,900

11,650
16,393

25,119
20,726

35,603

36,939

25,528
41,424

31,012

67,335
45,351

59,993

55,504

1 Washington, Oregon, Idaho and 'California.

* Not available.

Source of Data: Columns 1-3: 1920-1933; Shear,S.W.,andWellman,H.R.

Pears. California Outlook Charts and Table, University

of California, Agr. Ext. Service, Mimeogr. 1934; U. S.

Dept. Agr., Bur. Agr. Econ., Div. Crop and Livestock

Estimates. Converted from bushels on the basis of 41.67

bushels per ton.

Column 4: 1920-1933; Same as columns 1-3. 1934; U. S.

Dept. Agr., Bur. Agr. Econ., Foreign Agr. Service.
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3. Plums.

The total United States production of fresh

plums, as reported by the Bureau of Agricultural

Economics, has sho^vn an upward trend from 1924

to 1932, averaging 95,000 tons in the period 1924-26,

and 146,000 tons during 1930-1932. In 1933 pro-

duction fell from 159,000 tons to 111,000 tons, and

rose again to 134,000 tons in 1934. Fresh plums

have been characterized by rather violent year to

year fluctuations in production. Data regarding

production of fresh plums in the Northwest States

and United States are shown in Table XV. It must

be borne in mind that the United States produc-

tion estimates include only the important commer-

cial regions of California, Michigan, and the North-

west.

During the past five years the Northwest produc-

tion has averaged 46 per cent of the total United

States commercial fresh plum production; and has

grown approximately as rapidly as the total United

States commercial production, showing no appre-

ciable increase in importance since 1927. Oregon

is the most important producing state within the

region, averaging 47 per cent of the Northwest pro-

duction during the past five years. Washington and

Idaho are of approximately the same importance,

contributing 27 and 26 per cent of the total respec-

tively during the same period, although Washing-

ton has been the more important during the past
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two seasons. Oregon production has shown the most

consistent growth during the past decade of any of

the Northwest states.

Northwest plums are utilized in dried, canned, or

fresh form. Since 1931 all of the prunes in Idaho

have been utilized fresh, and the canning and dry-

ing outlets never have been important in Idaho.

Oregon is the most important state with respect to

both dried and canned output, supplying most of

the northwest canned and dried prunes. With re-

spect to the average utilization of the Northwest

plum crop during the period 1929-1933, 62 per cent

was dried, 31 per cent utilized fresh, and 7 per cent

utilized by canners. Utilization of the Northwest

croi3 since 1924 is shown in Table XVI. The

amounts dried have shown exceptionally violent fluc-

tuations from year to year, and all three forms of

utilization indicate upward trends since 1924, al-

though the dried form at a lesser rate than the

others
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Table XV.

PRODUCTION OF FRESH PLUMS IN WASHINGTON, OREGON,
IDAHO, THE NORTHWEST REGION, AND

UNITED STATES, 1924-1934

Total Northwest
Year The Northwest Region United in % of

Wash. Oregon Idaho Total States I Total U.S.

1 2 3 4 5 6

tons tons tons tons tons per cent

1924 ... 8,100 9,800 8,500 26,400 71,200 37.1

1925 ... 9,700 10,800 12,600 32,100 86,800 37.0

1926 . ... ... 11,300 17,500 19,600 48,400 127,600 37.9

1927 .... ... 9,300 18,100 21,600 49,000 109,800 44.6

1928 ... 19,500 25,300 21,700 66,500 139,200 47.8

1929 ... 23,750 28,500 25,000 77,250 121,650 63.5

1930 ... 18,875 25,000 22,000 65,875 155,575 42.3

1931 .... ... 10,850 21,500 19,500 51,850 124,3803 41.7

1932 .... ... 21,500 36,000 26,000 83,500 158,6404 52.6

1933 .... ... 15,795 28,000 5,000 48,795 111,1155 43.9

19342 .. ... 17,900 38,000 10,100 66,000 133,830 49.3

1 Includes the Northwest Region, California, and Michigan.

2 Preliminary,

3 Includes 7,000 tons not harvested in California on account of market
conditions.

* Includes 10,000 tons not harvested in California on account of market
conditions.

8 Includes 7,000 tons not harvested in California on account of market
conditions.

Source of Data: U. S. Dept. Agr., Bur. Agr. Econ., Division of Crop and
Livestock Estimates.

i
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Table XVI.

PRODUCTION AND UTILIZATION OF NORTHWESTi PLUMS,
1924-1934

Utilization

Year Production Dried Canned Fresli

1 2 3 4

fresh tons fresh tons fresh tons fresh tons

1924 115,000 88,600' 1,900 24,500

1925 73,800 41,700 4,600 27,500

1926 189,300 140,900 8,500 39,900

1927 117,300 68,300 7,700 41,300

1928 87,400 20,900 11,100 55,400

1929 281,550 204,300 15,600 61,650
1930 168,975 103,100 11,100 54,775

1931 159,550 107,700 12,700 39,150

1932 164,000 »0,500 8,900 74,600

1933 113,740 58,600 14,100 41,040

1934 146,500 80,500

1 Grown in Oregon, Washington, and Idaho.

Source of Data: Columns 1 and 2; U. S. Dept. Agr., Bur. Agr. Econ., EWv.
Crop and Livestock Estimates. Column 2 converted
from dried tonnage on the basis of 3.5 tons fresh equals
one ton dried.

Column 3: Converted from Northwest pack on basis
of one ton fresh equals 60 cases.
'Column 4 : Column 1 minus columns 2 and 3.



126 United States of America

4. Cherries.

The total United States production of cherries,

as reported by the Bureau of Agricultural Econom-

ies, indicates a downward trend, averaging approxi-

mately 117,000 tons during the past live years as

compared with 136,000 tons in the period 1920-24.

The Eastern commercial states of Wisconsin, Mich-

igan, and New York, the Northwest region, and

California have all shown upward trends of pro-

duction, both in actual amount, and in per cent of

the total United States production. Production in

the Northwest region has grown at a more rapid

rate than in any other state or region ; and Washing-

ton has exhibited the most rapid increase within

the Northwest region. Average production during

the past five years in the Northwest states of Wash-

ington, Oregon, and Idaho was 29,000 tons, or 25

per cent of the total United States production, as

compared with 16,000 tons in the period 1920-24,

which amounted to 12 per cent of the United States

total. Production data on cherries by states since

1919 are shown in Table XVII.

Ahnost half of the sweet cherries produced in the

Northwest are Royal Ann cherries, which consti-

tute practically all of the white sweet varieties.

Royal Anns are chiefly used in canning, although a

considerable portion of them are sulphured and

brined and a very few are shipped fresh. Virtually

all of the black sweet cherries are shipped fresh.

i
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Bings, Lamberts, and Black Republicans are the

most important black varieties, and sales of these

three varieties at the New York auction indicate

that during the past 5 years Bings accounted for 61

per cent of the total, Lamberts 34 per cent, and

Black Republicans 5 per cent. Adequate data re-

garding utilization of Northwest cherries in recent

years are not available at the present time. Nelson

and Sulerud^ estimate average utilization of North-

west cherries for the period 1926-31 to be as shown
in Table XVIII. Regarding utilization, they say,

*'For sours and Royal Anns, canning has consti-

tuted the most important form of utilization * *.

Of the blacks * *, in the Pacific Northwest more

than 88 per cent have been shipped fresh, virtually

all of the remainder going into the can. '
*

1 Nelson, M. N., and Sulerud, G. L., Op. cit. page 90.
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SJiort-time Curtailment of Production.

Data given in the above surveys indicate the trend

of eonunereialization that has taken place in the

production of tree fruits and the increasing im-

portance of the Northwest region as a source of

supply for the United States as a whole. The tree

fruit industry is of such a nature that production

cannot be readily curtailed. The preparation of

land for the planting of deciduous trees and the ac-

tual expense of planting and caring for these trees

until they reach a stage of commercial production

involves a large investment per acre. It takes about

8 to 10 years before a newly planted tree yields on

a commercial basis, and once the trees get into com-

mercial production their yielding capacity increases

for many years.

Neglect in the culture of deciduous trees eventual-

ly means the loss of the trees. From a cultural

standpoint, therefore, there is little that producers

can do to adjust production to declining consumer

demand without heavy capacity loss. Short-time

adjustment, if it is to be economically accomplished,

must be applied to market supplies rather than to

production. Control of market supplies rather than

production will not only avoid excessive supplies

resulting in depressing prices to growers in years

of heavy production, but in addition tends to avoid

an unduly small supply of tree fruits during years

of unfavorable growing conditions. In order to pro-
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duce a supply sufficient for normal consumptive re-

quirements during years of poor growing conditions,

it is necessary to have an acreage capable of yield-

ing an adequate supply in face of not too unusually

poor growing conditions. With an acreage capable

of producing adequate supplies under less than

average growing conditions, it follows that with

above average conditions production may greatly

exceed the supply which could be moved into regu-

lar market channels at remunerative prices to grow-

ers. It is characteristic to have large crops in cer-

tain seasons and short crops in other seasons as is

shown in the above surveys. Large and small crops

are a result of climatic factors and are therefore

beyond the control of growers.

If, due to extremely low returns, drastic cul-

tural economies are practiced by growers which ma-

terially reduce the bearing capacity of growers'

orchards, the supplies available for consumption

during subsequent periods would be curtailed. Thus

control of market supplies in order to avoid de-

pressing prices to growers in years of heavy pro-

duction or depressed consumer purchasing power

has the added advantage of preserving the produc-

tive capacity of growers' orchards for that period

in which consumer buying power will enable grow-

ers to market all of their fruit at more favorable

prices.

Growers have been confronted with the fact that
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a reduction in supplies by any individual would have

no effect on the per unit price received by that

grower for his fruit as no one grower produces

large enough supplies to have any appreciable eifect

on price. With the recent decrease in purchasing

power of consumers, and, as indicated above, the

obstacles preventing any individual grower from de-

creasing his voliune of production, prices to grow-

ers have been low without any material downward

adjustment in supplies.

The Marketing Agreement and License for

Handlers of Northwest Deciduotts Tree Fruit.

The prevailing economic depression has greatly

reduced the purchasing power of consumers of de-

ciduous tree fruits. The drastic decline in the

prices received by growers of these fruits has al-

ready been discussed. Because marketing charges

did not decline with declining prices but remained

relatively fixed, the producer bore the brunt of the

drastic decline in prices.

As a solution for the difficult economic position

in which the growers found themselves, the Mar-

keting Agreement and License for Handlers of

Northwest Deciduous Tree Fruit was proposed.

It covered shipments of fresh deciduous fruit from

the States of Washington, Oregon, Montana, and

Idaho and became effective in October, 1933. The

provisions designed to carry out the declared pol-

icy of the Agricultural Adjustment Act include
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regulation of variety, gTade, and size of fruit to

be shipped, establishment of minimum prices, f.o.b.

shipping point, for the different varieties, grades,

and sizes of fruits and limitation in the quantities

of fruit to be sold at the auction centers.

Proration of SJiipments.

The purjjose of controlling shipments, that is,

regulation of the volmne of fruit moving to market

during a specific period, is so to adjust market

supply to market demand as to increase both the

per unit price and the gross returns received by

growers. When unusually large supplies are offered

for sale in a relatively short period, the one method

of clearing the market is to reduce the price. Over-

crowding or glutting of markets puts growers, and

handlers acting as agents for growers, at a disad-

vantage, since they are forced to compete among

themselves for the prospective buyers. Moreover,

buyers of perishable and semi-perishable commodi-

ties are not willing to purchase a greater volume

than they can move into consumption within a short

period of time, owing to the possible losses from

spoilage and the uncertainty of consumer response

to price changes. Since harvesting and marketing

costs are relatively fixed and do not depend upon

fluctuations in the fruit prices, the returns to grow-

ers are especially decreased in this *' buyers' mar-

ket" and the incidence of market price declines rests

almost entirely on growers. During recent years
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of reduced consumer purchasing power, relatively

small decreases in market price have meant the dif-

ference between some return or losses for the North-

west growers.

A method of control which prevents markets from

becoming overcrowded with supplies will increase

the per unit returns for shipments, and where the

price is very sensitive to changes in supply, a de-

crease in shipments will actually result in greater

total returns to growers than if a larger volmne had

been marketed. However, the mechanism of volume

regulation, in order to be successful in increasing

returns to growers, requires cooperative control for

tlie whole industry. Without the support of all

members in the industry, the effectiveness of such

control is considerably lessened and may be entirely

jeopardized. An individual who does not cooperate

obtains the benefits of the 2Jrogram without contrib-

uting in any way to make improvement possible,

and by his action threatens to undermine the basis

for price increases.

The Marketing Agreement and License for North-

west Deciduous Tree Fl^uit provides a mechanism

for regulation of shipments and for permitting only

those shipments which are deemed advisable to be

sent to the market. This regulation, under the

agreement and license, may be done in a number

of ways. Provision is made for limitation of va-

riety, size or grade of fruit shipped, for the estab-
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lishment of minimum f.o.b. prices, and for control

of shipments to auction markets.

Variety, Size and Grade Proration.

The experience of growers in the past has amply

demonstrated the necessity of regulating, at times,

the size or grade of the varieties of fruit shipped.

This may be illustrated by reference to prices re-

ceived for Northwest apples. Examination of daily

auction prices of apples reveals an extremely wide

range between the high and low prices paid on a

given day. These are largely the result of differ-

ences in size and quality of the fruit. In most cases

the spread in price for any one size group is greater

than the spread between size groups. For example,

in 1934 the smallest average spread between the

highs and lows of any one size group was 40 cents

per box for Jonathans, 70 cents for Delicious and

25 cents for Rome Beauties, while the greatest

spread between the average prices for individual

size groups was 47 cents, 49 cents and 28 cents re-

spectively for the same varieties.

The significance of these spreads is further em-

phasized when a comparison is made between aver-

age prices by sizes and harvesting and marketing

costs. Where no regulation is placed upon the size

and grade of shipments, growers very frequently

receive less than their cash outlays for harvesting,

hauling, packing, transportation and selling charges

for the poor quality fruits that are marketed. The
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provision for regulation, therefore, makes possible

the elimination of fruits which do not return to

growers even the direct costs of marketing.

In tables XIX, XX, XXI, and XXII, a compari-

son is made between the New York auction prices

of selected size groups of Washington Delicious,

and Jonathan apples for a number of days in cer-

tain months during the 1933 and 1931- seasons. These

show the high, low and average quotations for each

size and the estimated direct marketing costs. It

will be noted that the estimated direct marketing

costs are frequently considerably greater than the

daily price received for poor quality fruits. The

elimination of the poor quality fruits will there-

fore considerably raise the actual price per unit and

also the total returns received by the growers. Simi-

lar conclusions follow from a study of prices re-

ceived for other fruits such as Western pears.
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Table XIX.

HIGH, LOW, AND AVERAGE NEW YORK AUCTION PRICES OF
WASHINGTON DELICIOUS APPLES, BY SIZES, IN

TERMS OF DOLLARS PER BOX, NOVEMBER,
19331 ESTIMATED DIRECT MAR-

KETING CHARGES

Size 56-64 Size 72-80 Size 88-100

Date High Low Ave.2 High Low Ave. High Low Ave.

1 2 3 4 5 6 7 8 9

Dollars per Box Dollars per Box Dollars per Box
Nov. 2... .. 1.85 1.59 1.75 1.85 L50 1.73 1.90 1.55 1.71

6... .. 2.10 L30 L64 2.10 1.35 1.67 2.10 1.40 1.74

9.... .. 2.15 L25 1.74 2.15 1.35 1.77 2.05 1.45 1.74

13.... .. 2.05 1.50 1.84 2.15 1.45 1.80 2.25 1.45 1.84

16... .. 2.25 1.60 1.79 2.05 1.65 1.85 2.20 1.70 1.95

20.... .. 2.35 1.65 2.07 2.35 1.75 2.13 2.45 1.85 2.13

23... .. 2.45 2.15 2.32 2.57 2.25 2.42 2.60 2.15 2.42

27.... .. 2.85 2.25 2.53 2.85 2.25 2.49 2.75 2.25 2.49

Average a 1.96

Est. Direct
Mkt. Costs^' 1.27

1.98

1.27

2.00

1.27

Size 113-138 Size 150 & Smaller All Sizes

Date High Low Ave. Higih Low Ave. High Low Ave.^

10 11 12 13 14 15 16 17 18

Dollars per Box Dollars per Box Dollars per Box

Nov. 2 2.05 1.55 L80 2.15 1.60 1.84 2.15 1.55 1.79

6 2.20 1.45 1.78 2.20 1.45 1.73 2.20 1.30 1.72

9 2.05 1.45 1.76 2.00 1.40 1.60 2.15 1.25 1.74

13 2.25 1.55 1.83 2.10 1.35 1.60 2.25 1.35 1.82

16 2.25 1.65 1.94 2.15 1.50 1.73 2.25 1.50 1.92

20 2.30 1.60 2.06 2.20 1.25 1.66 2.45 1.25 1.99

23 2.45 2.10 2.31 2.20 1.40 L74 2.60 1.40 2.18

27 2.58 2.10 2.36 2.40 1.50 1.94 2.85 1.50 2.34

Average 3 1.98 1.73 1.94

Est. Direct
Mkt. Costs- 1.27 1.25 1.27

1 Monday and Thursday Quotations.

^ Simple average of all quotations.

3 Simple average of all observations.

4 Wtd. average of all grades and sizes sold.

'"> Includes: Cost of hauling from tree to car of 47 cents per box; trans-

portation, 62 cents; heating, 4 cents; and selling charges of 7 per
cent of the auction price.

Source of Data: Prices—Etetailed Deciduous Report of the New York
Daily Fruit Reporter.
Costs—Based on information supplied by Mr. G. A.
Nahstall, Field Representative, General Crops Section,

Agr. Adj. Admin., and by U. S. Dept. Agr., Bur. Agr.
Econ., Market News Service, Transportation Division.
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Table XX.
HIGH, LOW, AND AVERAGE NEW YORK AUCTION PRICES OF
WASHINGTON DELICIOUS APPLES, BY SIZES, IN TERMS

OF DOLLARS PER BOX, NOVEMBER, 19341; AND
ESTIMATED DIRECT MARKETING

CHARGES

Size 56-64 S ze 72-80 Size 88-100

Date High Low Ave.2 High Low Ave. High Low Ave.

1 3 4 5 6 7 8 9

Dollars per Box Dollars per Box Dollars pei* Box
Nov. 1 1.90 1.25 1.49 1.90 1.35 1.57 2.20 1.45 1.72

5 2.00 1.20 1.66 2.05 1.25 1.72 2.20 1.50 1.85

8 2.00 1.40 1.80 2.05 L70 1.84 2.15 1.70 1.95

12 2.00 1.35 1.70 2.10 1.40 1.74 2.20 1.65 1.91

15 2.05 1.05 1.60 2.05 1.25 1.70 2.15 1.45 1.82

19 2.15 1.25 1.71 2.40 1.16 1.76 2.20 1.10 1.76

22 2.00 1.50 1.75 2.20 1.55 1.84 2.20 1.65 1.88

26 2.15 1.35 1.68 2.15 1.40 1.78 2.25 1.40 1.89

Average-^ 1.67 1.74 1.84

Est. Direct
Mkt. Costs -^ 1.28 1.28 1.29

Size 113-138 Size 158 & Smaller All Sizes

Date High Low Ave. High Low Ave. High Low Ave. 4

1 2 3 4 5 6 7 8 9

Dollars per Box Dollars per Box Dollars per Box
Nov. 1 2.40 1.60 2.00 2.35 1.85 2.02 2.40 1.25 1.83

5 2.55 1.75 2.17 2.55 1.65 2.19 2.55 1.20 L97
8 2.60 2.00 2.27 2.85 2.00 2.36 2.85 2.00 2.07

12 2.60 1.85 2.24 2.90 2.00 2.31 2.90 1.35 2.04

15 2.50 1.60 2.11 2.75 1.40 2.08 2.75 1.05 1.93

19 2.50 1.10 1.94 2.50 1.00 2.35 2.50 1.00 1.91

22 2.50 1.70 2.09 2.50 1.70 2.04 2.50 1.50 1.91

26 2.40 1.65 2.10 2.52 1.55 1.90 2.52 1.35 1.92

Average;^ 2.12 2.16 1.95

Est. Direct
Mkt. Costs- > 1.31 1.31 1.30

1 Monday and Thursday quotations.
'-^ Simple average of all quotations.

•^ Simple average of observations.

4 Weighted average of all grades and sizes sold.

"Includes: Cost of handling from tree to car, 50 cents per box; trans-
portation to New York, 62 cents; heating, 4 cents; and selling
charges of 7 per cent of the auction price.

Source of Data: Prices—Detailed Deciduous Report of the New York
Daily Fruit Reporter.
Costs—Courtesy Mr. G. A. Nahstoll, Field Representa-
tive, Gen. Crops Section, Agr. Adj. Admin.
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Auction Control.

In order to make possible control of supplies

moving to auction markets, the Agreement and Li-

cense for Northwest Deciduous Fruits also provide

for auction committees which are authorized to de-

termine the quantity of fruit to be sold in desig-

nated auction markets for such periods as the con-

trol committee may determine. This provision is

associated with the basic principle of effective con-

trol which, through the combined action of hand-

lers, results in increased returns to growers. Un-

regulated shipments to market by individual hand-

lers may result in unusually heavy supplies at some

one distributing center with a consequent drastic

reduction in price. The regulation of the flow to

designated auction markets makes it possible to

avoid overcrowding and glutting, and thus to in-

crease the prices received by growers.

Minimum Prices.

Under the Agreement and License, commodity

committees may from time to time ''estimate the

minimum quantity of any fruit which should be

marketed in any period to insure to growers the

maximum gross returns, in view of prevailing con-

sumptive demands and available quantities. Pur-

suant to such determinations, the committees may

each propose schedules of minimum prices on the

basis of f.o.b. shipping points at which their re-

spective fruits may be sold by the handlers." It is
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further provided that after these minimum prices

are agreed upon by not less than two-thirds of the

membership of the commodity committee and are

approved by the Control Committee, no handler is

"to sell, offer or consign fruit for sale in any man-

ner whatsoever for j^rices less than the minimum
prices for the class, variety, grade or size currently

published by the commodity committee, unless he

has previously received the permission of the con-

trol committee." This limitation does not apply to

auction market sales.

This provision for the fixing of minimum prices

to be received by shippers for all fruit handled by

them, except fruit shipped to auction markets, is

designed to insure a return to the grower sufficient

to cover costs of harvesting and marketing, and, in

addition, to establish prices which tend to approach

parity levels. Fixing of these minimum prices es-

tablishes a firm basis for the price structure of the

market, and by instilling buyers with confidence

brings about the movement of more fruit than would

be moved in a weak market with the resultant hesi-

tancy on the i)art of buyers to make commitments.

The minimum price provision of the License is

augmented by the provision permitting the Control

Committee to regulate the voliune of the movement

of fruit to auction markets. If minimum prices

governing sales of fruit, other than upon auction

markets, are fixed at a level which impedes the
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movement of the crop, the tendency would be to in-

crease shipments to auction markets. The possibil-

ity of this tendency resulting in a glutting of auc-

tion markets with the consequent destruction of

existing price levels is subject to control by action

of the 'Committee in regulating the volume of ship-

ments to auction markets to a quantity sufficient

to maintain a proper balance between auction mar-

ket prices and other prices.

The fixing of minimimi prices at which shippers

ma}' sell fruit improves the bargaining position of

the grower by affording him knowledge of the

])rices at which his fruit will ultimately be sold by

the shipper. The minimum prices which have been

established by commodity committees, and which

have been approved by the Control Committee, are

prices which tend to approach the parity level and

which insure to the grower his harvesting and mar-

keting costs.

Reports to the Secretary

and Control Committee.

The Marketing Agreement and License provides

that each handler shall each day report "to the

Secretary or to an agency of the United States De-

partment of Agriculture designated by the Secre-

tary a report of business transacted to the close of

the business for said day." In addition the Agree-

ment and License require that each handler shall

supply such information as the Control Committee
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may prescribe regarding rollers, cancellations, term-

inations, rejections, complaints and credit exper-

ience with members of the trade.

Accurate knowledge of prevailing market condi-

tions in the industry on the part of the Secretary

and the Control Committee is essential in order that

they may determine intelligently the method to be

used to meet those conditions. Without such in-

formation the Control Committee could not ascer-

tain the available and advisable quantities of fruit

to be marketed nor could minimum prices be fixed

with reference to existing market conditions. Dis-

semination of this information by the Committee

also prevents shippers and growers from incurring

losses which might otherwise occur from lack of

knowledge of market conditions.

Interstate ayid Intrastate Ship^nents

of Deciduous Tree Fruits.

In the case of each fruit-producing area, the ma-

jor market outlet for the fruit is likely to be outside

of the state in which the producing district is situ-

ated; consequently the bulk of the shipments enter

into interstate commerce. On the basis of avail-

able data, it is estimated that during the past two

years approximately 85 per cent of the apples, 75

per cent of the pears, 67 per cent of the prunes, and

75 per cent of the cherries, produced commercially

in the Northwest region for fresh consumption have

moved into interstate and foreign commerce. Al-
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though intrastate shipments represent the minor

portion of the total volume marketed during any

given season, any industry program which under-

takes to control shipments must of necessity apply

not only to interstate but to intrastate shipments

also. The necessity of controlling both types of

commerce arises out of, first, the difficulty which a

controlling body would incur in enforcing compli-

ance to regulations affecting only interstate ship-

ments, and, second, the adverse influence which un-

controlled intrastate shipments would have on prices

and returns received by growers.

Motor truck transportation and the perishability

of fresh deciduous tree fruits are important fac-

tors accentuating the practical difficulty of con-

trolling one type of shipment and not the other.

The ease with which fruit intended for a specific

intrastate market can be diverted from that market

to a market outside of the state in which the fruits

are produced clearly indicates that under these cir-

cumstances interstate and intrastate commerce in

fruits are inextricably intermingled. In view of

this, a control board charged with the responsibility

of enforcing compliance to regulations governing

interstate commerce would be confronted with the

impossibility of obtaining assurance that the uncon-

trolled intrastate shipments would not enter inter-

state commerce after passing through a number of

hands. When an entire supply is subject to con-

trol, the incentive to divert intrastate shipments to
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interstate may be avoided by prorating a volume

which all markets can receive without incurring a

decline in price. Furthermore, intrastate shipments,

in the absence of control, would, to the extent to

which they actually entered interstate markets, be

a force tending to mitigate the effectiveness of con-

trolled interstate shipments in increasing prices

and total returns received by growers.

Lack of control of intrastate shipments when con-

trol of all shipments is to the best interest of the

growers would affect adversely the returns to gTOw-

ers. Market outlets within the state of j)roduction

are an integral part of the broad market for tree

fruits and to that extent supplies offered for sale

on the markets within the region have a direct bear-

ing on determining prices to growers.

SYLVESTER R. SMITH.

Subscribed and sworn to before me this 23rd day

of February, 1935.

L. M. SAMPSON,

(SEAL) Notary Public.

My commission expires August 31, 1937.

(Endorsements: *' Filed in the U. S. District

Court, Eastern Dist. of Washington, Mar. 7, 1935.

A. A. LaFramboise, Clerk, Thomas Granger, Dep-

uty.")
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IN THE

District Court of the United States
FOR THE

Eastern District of Washington, Southsrn

Division.

In Equity

United States of America, and
Henry A. Wallace, Secretary
of Agriculture,

Plaintiffs,]

vs. I
No. E-1653

E. S. Small,
Defendant.

MOTION FOR ORDER TO SHOW CAUSE

Comes now the United States of America, and

Henry A. Wallace, Secretary of Agriculture, plain-

tiffs herein, by J. M. Simpson, United States At-

torney, and S. R. Clegg, Assistant United States At-

torney, for the Eastern District of Washington, and

Albert D. Hadley, Attorney, United States Depart-

ment of Agriculture, and moves the above entitled

court for an order to show cause, requiring the de-

fendant to show cause on the 18th day of March,

1935, at the hour of 10 o'clock a.m., in the courtroom

of the undersigned judge, in the Federal Building

at Yakima, Washington, why this court should not

issue a preliminary injunction restraining said de-

fendant herein, E. S. Small, and his agents, attor-

neys and employees, and all persons acting under
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him, or on his behalf, or claiming so to act, and all

corjjorations owned or controlled by him, either by

ownership of a majority of the voting shares of

stock therein or otherwise, from engaging in the

handling or shipping of fresh, deciduous tree fruit

grown in the States of Washing-ton, Oregon, Mon-

tana and Idaho, without fii*st being reinstated by the

Secretary of Agriculture of the United States as a

licensee under License No. 27—License for Hand-

ling of Northwest Fresh Deciduous Tree Fruit

grown in the States of Washington, Oregon, Mon-

tana and Idaho, issued by the Secretary of Agricul-

ture of the United States on October 27, 1933 and

effective October 28, 1933. In that regard plain-

tiff respectfully shows to the court as follows

:

I,

That the legal remedy of fines for doing business

without a license is inadequate, and unless a pre-

luninary injunction is granted, the purpose of the

Agricultural Adjustment Act to increase the return

to the growers of fresh deciduous tree fruit in the

States of Washington, Oregon, Montana, and Idaho,

will be made impossible of attainment, and that Li-

cense No. 27, which is a license for handlers of

Northwest fresh deciduous tree fruits, issued by the

Secretary of Agriculture of the United States will

be made ineffectual and that the public interest

which the AgTicultural Adjustment Act seeks to
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serve in the emergency, will be endangered and

prejudiced.

J. M. SIMPSON,
United States Attorney;

S. R. GLE(>a,

Assistant United States Attorney

;

ALBERT D. HADLEY,
Attorney, United States De-

partment of Agriculture,

(Endorsements: *' Filed in the U. S. District

Court, Eastern Dist. of Washington, Mar. 7, 1935.

A. A. LaFramboise, Clerk, Thomas Granger, Dep-

uty.")
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IN THE

District Court of the United States
FOR THE

Eastern District of Washington, Southern

Division.

United States of America^ and
Henry A. Wallace, Secretary
of Agriculture,

E. S. Small,

Plaintiffs) In Equity

vs. ( No. E-1653

Defendant..

ORDER TO SHOW CAUSE

Upon motion of plaintiffs, and the court being duly

advised in the premises. Now, therefore, it is hereby

ORDERED and ADJUDGED that the defend-

ant, E. S. Small, show cause before the undersigned

on the 18th day of March, 1935, at the hour of 10

o^clock a.m., in his courtroom in the Federal Build-

ing at Yakima, Washington, why this court should

not issue a preliminary injunction restraining said

defendant E. S. Small, and his agents, attorneys and

employees, and all persons acting under him, or on

his behalf, or claiming so to act, and all corporations

owned or controlled by him, either by ownership of

a majority of the voting shares of stock therein or

otherwise, from engaging in the handling or ship-

ping of fresh deciduous tree fruit grown in the
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States of Washington, Oregon, Montana, and Idaho,

without first being reinstated by the Secretary of

Agriculture of the United States as a licensee under

License No. 27—License for Handlers of Northwest

Fresh Deciduous Tree Fruit grown in the States of

Washington, Oregon, Montana, and Idaho, issued by

the Secretaiy of Agriculture of the United States,

October 27, 1933 and effective October 28, 1933.

It is further ORDERED that a copy of this or-

der be served on E. S. Small, the defendant herein,

not less than five days prior to March 18, 1935.

Dated this 7th day of March, 1935.

J. STANLEY WEBSTER,

United States District Judge.

(Endorsements: *' Filed in the U. S. District

Court, Eastern Dist. of Washington, Mar. 7, 1935.

A. A. LaFramboise, Clerk, Thomas Granger, Dep-

uty.'')
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IN THE

District Court of the United States

FOR THE

Eastern District of Washington, Southern

Division.

o

United States of America, and
Henry A. Wallace, Secretary
of Agriculture,

E. S. Small,

Plaintiffs\
I^ ^Q^^^^

vs. (
No. E-1653

Defendant.

I

MOTION TO DISMISS

The defendant above named now files his motion

and hereby moves to dismiss the above entitled ac-

tion and to dismiss plaintiffs' bill of complaint on

file in said action upon each and every of the fol-

lowing grounds:

1. That the act of May 12, 1933, as amended,

known and pleaded as the Agricultural Adjustment

Act under which the plaintiffs purport to ^ct here-

in is void and unconstitutional in that:

(a) It is an unlawful delegation of legisla-

tive power to the plaintiff, Henry A. Wallace

as Secretary of Agricidture.
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(b) That it is in violation of the fifth amend-

ment to the federal constitution in that it de-

prives this defendant and others similarly situ-

ated of property without due process of law.

(c) That the law and the contract made

thereunder violates section 9 of article 1 of the

federal constitution in that it lays a tax or duty

upon articles exported from the State of Wash-

ington.

(d) That the contract pleaded in said com-

plaint is in violation of section 22 of article 12

of the constitution of the State of Washington.

2. That said bill of complaint does not state facts

sufficient to constitute a cause of action against this

defendant.

3. That the plaintiffs have a plain, speedy and

adequate remedy at law.

WHEREFORE, this defendant prays that said

action and said bill of complaint be dismissed and

that he have and recover his costs incurred herein.

RIGa, BROWN & HALVERSON,

Attorneys for Defendant.

SERVICE A'CCEPTED and copy received of
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the within and foregoing MOTION TO DISMISS
this 18th day of March, 19^5.

J. M. SIMPSON,

United States Attorney;

Asst, United States Attorney

;

Attorney, United States De-

partment of Agriculture,

Attorneys for Plmntiffs.

(Endorsements: "Filed in the U. S. District

Court, Eastern Dist. of Washington, Mar. 18, 1935.

A. A. LaFramboise, Clerk, Thomas Granger, Dep-

uty.'')
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IN THE

District Court of the United States

FOR THE

Eastern District of Washington, Southern

Division.

United States of America, and
Henry A. Wallace, Secretary
of Agriculture,

[ In Equity
Plaintiffs,.

yg,
'•'

( No. E-1653

E. S. Small,
Defendant.

OKDER DISMISSING COMPLAINT

The motion of the defendant to dismiss tlie com-

plaint in the above entitled cause coming on to be

heard on the 18th day of March, 1935, before the

Hon. J. Stanley Webster, District Judge, and the

Court having heard and considered the arguments

given and the authorities submitted by the solicitors

for the respective parties, and the said Judge hav-

ing orally made his decision that the motion to dis-

miss the complaint be granted for the reason that

the complaint does not state facts sufficient to en-

title the plaintiffs to equitable relief nor does said

complaint state facts sufficient to entitle the plain-

tiffs to any relief against the defendant;

NOW, THEREFORE, it is hereby ORDERED
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that the complaint of the plaintiffs herein be and

it is hereby dismissed, and that the show cause or-

der heretofore issued herein be and it is hereby

quashed for the reason that said complaint does not

state facts sufficient to entitle the plaintiffs to relief

in equity, and for the further reason that the com-

plaint does not state facts sufficient to entitle the

plaintiffs to any relief against the defendant. Ex-

ception noted.

DATED this 21st day of March, 1935.

J. STANLEY WEBSTER,
District Jitdge.

(Endorsements: ''Filed in the U. S. District

Court, Eastern Dist. of Washington, ,Mar. 21, 1935.

A. A. LaFramboise, Clerk, Thomas Granger, Dep-

uty.")
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IN THE

District Court of the United States

FOR THE

Eastern District of Wofshington, Southern

Division

United States of America, and
Henry A. Wallace, Secretary
of Agriculture, i^ Equity

Plaintiffs,

vs.

E. S. Small,

Defendant,

No. E-1053

MOTION AND ORDER EXTENDING TIME

BEYOND THE PRESENT TERM

Come now the plainti:ffs above named, through

their attorneys, and move the Court for an order

extending the time to file the Transcript of Record,

Bill of Exceptions, Statement of Facts, Assignment

of Errors, and such other records as may be need-

ed on appeal in said case into and throughout the

May term of Court, if necessary for the purpose of

preparing, filing and certifying the records in said

case as asked for herein, for the reason and on the

ground that the October term of said Court termi-

nates on the 29th day of April, 1935, and said plain-
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tiff does not have sufficient time in which to prepare

the said appeal.

J. M. SIMPSON,

United States Attorney;

S. R. CLiEGrO,

Assistant United States Attorney.

Upon reading the motion of attorneys for the

plaintiffs in said case, and having considered the

same, it is hereby

ORDERED, by the Court, that this cause be, and

the same is hereby continued beyond the present

term of this Court into and throughout the next

succeeding term of this Court, if necessary for the

purpose of preparing, filing and certifying the

Transcript of Record, Bill of Exceptions, State-

ment of Facts, Assignment of Errors, and such

other records as may be needed on appeal in said

case.

Dated this 29th day of April, 1935.

J. STANLEY WEBSTER,
United States Judge for the

Eastern District of Washington.

(Endorsements: "Filed in the U. S. District

Court, Eastern Dist. of Washington, Apr. 29, 1935.

A. A. LaFramboise, Clerk, Thomas Grranger, Dep-

uty. '0
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IN THE

District Court of the United States
FOR THE

Eastern District of Washington, Southern

Division

United States of America, and
Henry A. Wallace, Secretary
of Agriculture,

[ i^ Equity
Plaintiffs,

vs.

E. S. Small,
Defendant.,

No. E-1653

PROPOSED FINDINGS OF FACT

The allegations contained in the verified bill of

complaint and the facts testified to by affidavit by

Sylvester R. Smith being uncontroverted, the court

finds them to be true.

PROPOSED CONCLUSIONS OF LAW

(1) The court holds as a matter of law that the

Agricultural Adjustment Act and the License for

Handlers of Northwest Fresh Deciduous Tree Fruit

Grown in the States of Washington, Oregon, Mon-

tana, and Idaho do not violate the due process pro-

vision of the Fifth Amendment to the Constitution

of the United States.

(2) The court holds as a matter of law that the
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Agricultural Adjustment Act and the License for

Handlers of Northwest Fresh Deciduous Tree Fruit

Grown in the States of Washington, Oregon, Mon-

tana, and Idaho are valid and proper exercises of

the Federal power to regulate interstate conunerce.

(3) The court holds as a matter of law that the

Agricultural Adjustment Act improperly delegates

legislative authority to the Secretary of Agriculture,

and that said Act and License are therefore invalid

as applied to the defendant in this case.

Judge of the District Court of

the United States for the East-

ern District of Washington,

Southern Division.

(Endorsements: "Filed in the U. S. District

Court, Eastern Dist. of Washington, May 8, 1935.

A. A. LaFramboise, Clerk, Thomas Grranger, Dep-

uty.")
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IN THE

District Court of the United States
FOR THE

Eastern District of Washiyigton, Southern

Division

United States of America, and
Henry A. Wallace, Secretary
of Agriculture,

Plaintiffs,""

vs.

E. S. Small,
Defendant.,

In Equity

No. E-1653

NOTICE OF LODGMENT OF STATEMENT
OF EVIDENCE

TO: E. S. Small, defendant, and Rigg, Brown &
Halverson, his attorneys.

Please take notice that the plaintiffs in this case

have prepared a statement of evidence under

Equity Rule 75 for use in connection with their ap-

peal from the order entered on March 21, 1935 dis-

missing the bill of complaint in this cause, and

quashing the rule heretofore entered upon the de-

fendant to show cause why a preliminary injimction

should not be entered as prayed for by plaintiffs,

which said statement of evidence was this day lodged

in the office of the Clerk of the District Court of

the United States for the Eastern District of Wash-

ington, Southern Division.
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Please take notice also that the plaintiffs will ask

said court or a Judge thereof to approve said state-

ment of evidence on the day of

at o'clock A. iM. on said day, or as soon there-

after as counsel can be heard, in the Courtroom of

said Court in the City of Yakima, State of Wash-

ington.

Dated : This 7th day of May, 1935.

JAMES M. SIMPSON,
United States Attorney;

MAC ASBILL,
Special Assistant to the

Attorney General,

Attorneys for Plaintiffs.

Received a copy of foregoing Notice this 7th day

of May, 1935.

RIGG, BROWN & HALVERSON,
Attorneys for Defendant.

(Endorsements: "Filed in the U. S. District

Court, Eastern Dist. of Washington, May 7, 1935.

A. A. LaFramboise, Clerk, Thomas Granger, Dep-

uty.")
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IN THE

District Court of the United States
FOR THE

Edstern District of Washington, Southern

Division.

United States of America, and
Henry A. Wallace, Secretary
of Agriculture, „, . ,^^ ( In Equity

Plaintiffs,>

vs. I No. E-1653
E. S. Small,

Defendant.'

PROPOSED NARRATIVE STATEMENT OF
THE EVIDENCE

A. Evidence for Plaintiffs

Plaintiffs introduced in evidence the verified bill

of complaint. Said bill of complaint is a part of

the record herein, is included in the praecipe and is

by reference made a part hereof without restating

its contents.

SYLVESTER R. SMITH, being first duly sworn,

testified by affidavit as follows:

I am Associate Agricultural Economist of the

Agricultural Adjustment Administration, United

States Department of Agriculture and have held

that position since April, 1934.

My previous economic training and experience

are as follows:

From 1925 to 1929 I attended the University of

Montana and was awarded the Degree of Bachelor

of Arts in Economics; during the academic years
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1929 to 1932 I pursued a post graduate course in

Economics at the University of California. In 1931

I completed the course requirements for the Degree

of Doctor of Philosophy in Economics. During the

period 1929 to April, 1934, I was an instructor in

Statistical Methods in the Department of Eco-

nomics, University of California.

I am co-author of a ]3ublication dealing with

various economic problems relating to the Califor-

nia fresh grape industry; as Associate Agricultural

Economist in the United States Department of

Agriculture I have made numerous economic ana-

lyses of supply and demand factors and marketing

conditions affecting the citrus, potato, peach, pear,

and prune industries.

During the course of my studies and activities, as

aforesaid, I have become familiar with technical

and scientific publications in the field of Horti-

culture and with the scientific and practical applica-

tion of general economic and marketing statistics

to the production and distribution of fruits and

vegetables.

Introduction.

The declaration of policy of the Agricultural Ad-

justment Act declares it to be the policy of Con-

gress **to establish and maintain such balance be-

tween the production and consmnption of agricul-

tural commodities, and such marketing conditions

therefor as will reestablish prices to farmers at a
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level that will give agricultural commodities a pur-

chasing power with respect to articles that farm-

ers buy, equivalent to the purchasing power of agri-

cultural commodities in the base period," (August

1909-July 1914), and, "to approach such equality

of purchasing power by gradual correction of the

present inequalities therein at as rapid a rate as is

deemed feasible in view of the current consumptive

demand in domestic and foreign markets."

The fresh deciduous tree fruit industry is one

of the most important industries in the four North-

west States of Washington, Oregon, Idaho, and

Montana. During the past five years the total farm

value of apples, pears, cherries and prunes grown

in those states and sold for fresh consumption aver-

aged ap])roximately 28 million dollars annually

which was distributed to at least 75,000 growers.

Comparison of farm value data indicates that dur-

ing the past three years the farm value of these

fruits sold for fresh consumption amounted to two-

thirds of the total farm value of all fruits and nuts

in these states, and over 10 per cent of the total

value of all crops grown in this region.

In addition to contributing the major portion of

the Northwest farm income from fruits and nuts,

fresh deciduous fruits supply a substantial per-

centage of the total United States volume of these

fruits. A comparison of average production dur-

ing the past five years indicates that the Northwest
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Region supplied about 37 per cent of the apples,

27 per cent of the pears, 46 per cent of the plums

and prunes, and 40 per cent of the sweet cherries

utilized fresh in the United States. These per-

centages, particularly in the case of apples and

pears, tend to underestimate the importance of

the Northwest because of the fact that a large pro-

portion of the deciduous fruits produced in the

Eastern states is consumed locally, whereas the

bulk of the Northwest deciduous tree fruit is util-

ized in out-of-state commercial channels.

Growers of deciduous fruits shipped from the

Pacific Coast to Eastern consuming centers have

suffered drastic reductions of income during the

recent years of low consumer buying power. They

have suffered to a larger degree than growers in

regions situated nearer the large consuming cen-

ters because the higher transportation costs in-

curred in marketing products from the more dis-

tant regions remained relatively fixed during

price declines, thus causing a greater proportionate

drop in farm prices in these areas than in those

in the nearer producing regions. The estimated

farm values of apples, pears, prunes, and cherries

sold for fresh consumption in the Northwest Region

since 1929 are given in table I. In 1932 the farm

value of these fruits was approximately one-third

of the 1929 amount and the present estimate for

the 1934 crop is about one-half of the 1929 farm

value.
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Table I.

ESTIMATED FARM VALUES FOR NORTHWEST APPLES, PEARS,
PRUNES, AND CHERRIES SOLD FOR FRESH CON-

SUMPTION IN WASHINGTON, OREGON,
IDAHO, AND MONTANA, 1929-1934

Year Apples Pears Prunes Cherries Total

1 2 3 4 5

Thousands of dolla rs

1929 41,917 5,794 1,782 1,824 51,317

1930 40,141 3,578 1,421 1,566 46,706

1931 22,695 3,504 1,057 659 27,915

1932 15,665 568 564 680 17,477

1933 18,654 1,372 835 495 21,356

19321 22,107 2,247 1,132 741 26,227

1 Preliminary,

Source of Data: Cols. 1 and 3: U. S. Dept. Agr., Bur. Agr. Econ., Div.

Crop and Livestock Estimates.
Cols. 2 to 4: Calculated from fresh shipments and the
estimated per unit farm price received in the North-
west region computed on the basis of Eastern auction
market prices.

'Col. 5: Sum of cols. 1-4.

Due to the relatively large investment represented

in fruit bearing trees, and the fact that a consid-

erable number of years must elapse before a newly

planted tree comes into profitable bearing, growers

of tree fruits will endure several unprofitable sea-

sons before materially reducing their acreage. In

addition, a tree will continue to bear fruit despite

the fact that cultural operations have been discon-

tinued. A quick adjustment of production to

changed demand conditions is virtually impossible

in the case of tree fruits. As a result, the purchas-

ing power of growers of these tree fruits has been

extremely low for the past several seasons; and the

likelihood of its increasing in the near future is

remote unless there is a sharp increase in consuming



vs. E, S. Small 169

buying power or an adjustment of market supplies

to prevailing consumer buying power.

Purchasing Power Parity of Northtvest

Fresh Deciduous Tree Fruits.

The parity price of an agricultural commodity

for any given period of time is sucJi a price as will

give that commodity the purchasing power it had

during the base period. The parity price of any

given tree fruit for any given season is obtained

by a purely mathematical computation, that is, by

multiplying the average farm price during the base

period, (August 1909-July 1914) b^; tne index of

prices paid by farmers for things they buy. The

index of articles purchased by farmers is 100 for

the base jjeriod, and for any other period of time it

is higher or lower than 100 by the percentage by

which the cost of articles purchased by farmers dur-

ing the given period is higher or lower than the

average cost of such articles during the base period.

1. Apples.

Season average prices received by producers of

apples in the Northwest states of Washington, Ore-

gon, Idaho, and Montana have been appreciably be-

low parity since 1930. In 1932-33 the parity price

was 95 cents per box, but the season average price

received by growers was only 52 cents, or 45 per

cent below the parity price. The 1933-34 average

price was materially improved over that of 1932-33,

rising from 52 cents to 67 cents per box to pro-
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ducers. This improvement, however, was partly off-

set by the rise in prices of things farmers buy, and

the season average price to growers was 62 per

cent of parity. The average price to growers during

the first six months of the present season was 74

cents per bushel which amounted to 64 per cent of

the parity price of $1.15. Data relating to the pur-

chasing power parity of Northwest apples since the

1929-30 season are shown in table II.

Table II.

PURCHASING POWER PARITY OF NORTHWEST APPLES
IN TERMS OF DOLLARS PER BUSHEL

Farm Index of Actual Actual
Price of Prices Price Price in

Northwest Paid by Parity Below percent of

Crop Yeari Apples- Farmers^ Price Parity Parity

1 2 3 4 5

dollars per cent dollars dollars per cent

Average, 1909-10 to
1913-144 92 100 .92 .... 100

1929-1930 1.31 151 1.39 .08 94
1930-1931 93 137 1.26 .33 74
1931-32 67 116 1.07 .40 63

1932-33 52 103 .95 .43 55
1933-34 67 117 1.08 .41 62

July-Dec. 1934 745 1258 1.15 ^41 64

1 July to June.

2 Weigihted average seasonal price per bushel received by farmers in

the four Northwest States: Washington, Oregon, Idaho and Mon-
tana.

3 Computed on a July-June year, to correspond with the marketing year.

•» Data are not available for the crop year 1909-1910. 1909-10 farm price

assumed to be equal to the average price received in the period
1910-11 to 1913-14.

5 Simple average of weighted monthly average farm prices for the
Northwest Region.

« July-December Average.

Source of Data: Column 1: U. S. Dept. Agr., Bur. Agr. Econ., Division
of Orop and Livestock Estimates.
Column 2: U. S. Dept. Agr., Bur. Agr. Econ., Mimeogr.
"Index Numbers of Prices Received by Farmers for

Farm Products, 1910-1934," Sept. 1934, pages 58-59,

Revised to Oct. 1934 by the Agricultural Situation,

U. S. Dept. Bur. Agr. Econ. 18:11:22.
Columns 3, 4, and 5: Computed.
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2. Pears.

Prices received by Northwest growers for pears

shipped fresh have fluctuated widely from year to

year, and have been below parity since 1929. With

the exception of the 1930-31 and 1933-34 seasons,

prices to growers have been less than 50 per cent

of parity during the past five crop years. Prices

reached their lowest level during the 1932-33 sea-

son; the estimated prices to growers averaging 19

cents a box, which was only 16 per cent of the par-

ity price. The average price received by growers in

the 1933-34 season improved materially over that

of the previous year, amounting to 55 cents a box,

or 41 per cent of the parity price. Prices throug^h

November of the 1934 season averaged 80 cents p^r

box to the growers. Although this price represent-

ed an increase of 25 cents per box over last year's

price, it was still 46 per cent below parity. Details

relating to the purchasing power parity of North-

west fresh pears are given in table III.
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Table III.

PURCHASING POWER PARITY FOR NORTHWEST FRESH
PEARSi IN TERMS OF DOLLARS PER BOX

Year
Farm
Priceii

Index
of Prices
Paid by
Farmers-'?

Parity
Price

Actual Price
Above (+ )

or Below (—

)

Parity

Actual
Price in

Per Cent
of Parity

1 2 3 4 5

Average
1909-10 to
1913-14

dollars

.... 1.174

per cent

100

152
139
118
104
115
1266

dollars

1.17

1.78

1.63

1.38

1.22

1.35

1.47

dollars

+ .01— .88— .22

—1.03
— .80— .67

per cent

100
June-May:
1929-30 .... 1.79 100
1930-31 . .75 46
1931-32 .... 1.16 84
1932-33 19 16
1933-34 55 41
1934-35 80-^ 54

1 Grown in Washington, Oregon, and Ida»lio.

2 Estimated unpacked price; obtained by subtracting $1,45, represent-
ing packing, loading, transportation, and icing; and selling charges
of 7 per cent, from the weighted average New York auction price
per box of Northwest pears.

3 Computed on a June-May year, to correspond with the marketing
season.

* Base period data for Northwest pears are not available. The level of
farm prices for fresh pears in the Northwest region is highly cor-

related with fche level of the United States farm prices of pears.

The price here given was calculated by linking the estimated un-
packed Northwest fresh pear prices for 1926-27 to 1932-33 to the
series of United States farm prices for pears as given in Farm
Prices of Crops, Livestock, and Livestock Products for 1933 and
Earlier Years (Reprinted from Crops and Markets) United States
Dept. Agr., Bur. Agr. Econ,

5 Estimated unpacked price in Northwest region, August to November,
1934.

6 Preliminary.

Source of Data: Col. 1: 1929-30 to 1934-35; calculated from weighted
average auction market prices for Oregon, Washing-
ton, and Idaho Pears, supplied by U. S. Dept. Agr.,

Bur. Agr. Econ., Division of Statistical and Historical
Research.
Col. 2: "Index Numbers of Prices Received by Farm-
ers for Farm Products, 1910 to 1934," U. S. Dept. Agr.,

Bur. Agr. Econ., Mimeogr. Sept. 1934, page 59.
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3. Plums.

Prices received by growers of fresh plums in the

Northwest States have been below parity for the

past several seasons. From 1929 to 1931, farm

prices were over $20.00 a ton, and above 80 per cent

of parity. In 1932, prices received by growers suf-

fered a severe drop to $6.75 a ton, or 65 per cent

below parity. Prices received by growers rose to

$17.08 a ton during the 1933 season, which, com-

pared with the base period price of $18.04 per ton,

amounted to 87 per cent of parity. During the

1934 season, although the weighted average farm

price was a few cents higher than in 1933, the in-

crease in prices paid by farmers lowered the pur-

chasing power of fresh Northwest plums to 7i8 per

cent of parity. Data relating to the purchasing

power parity of fresh plums grown in the North-

west region since the 1929 season are shown in

table IV.
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Index Actual Price Actual
of Prices Above (+) Price in

Farm Paid by Parity or Below (—

)

Per Cent
Year Price Farmers2 Price Parity of Parity

Table IV.
PURCHASING POWER PARITY FOR NORTHWEST FRESH

PLUMSi IN TERMS OF DOLLARS PER TON

id(

'ri

id

mi

1 2 3 4 5

dollars per cent dollars dollars per cent

1910-14 18.043 100 18.04 .... 100
1929 23.07 152 27.42 — 4.35 84
1930 21.57 144 25.98 — 4.41 83
1931 20.39 124 22.37 — 1.98 91
1932 6.75 107 19.30 —12.55 35
1933 17.08 109 19.66 — 2.58 87
1934 17.15 1224 22.01 — 4.86 78

' Grown in Washington, Oregon, and Idaho.

2 Calendar year.

•i Base period data for Northwest fresh plums are not available. The
level of farm prices for fresh plums in the Northwest region is

highly correlated with the level of United States farm prices of
fruits. The price here given was calculated by linking the farm
prices of fresh Northwest plums for 1924 to 1933 with the yearly
index numbers of fruit prices in the United States, given in "In-

dex Numbers of Prices Received by Farmers for Farm Products,
1910 to 1934," U. S. Dept. Agr., Bur. Agr. Econ., Mimeogr., Sept.

1934, page 42.

4 Preliminary.

Source of Data : Column 1: U. S. Dept. Agr., Bur. Agr. Econ., Division
of Crop and Livestock Estimates.
Column 2: "Index Numbers of Prices Received by
Farmers for Farm Products, 1910-1934," U. S. Dept.
Agr., Bur. Agr. Econ., Mimeogr. Sept. 1934, p. 64,

Revised to date.
Columns 3, 4, and 5: Computed.

4. Cherries.

Prices received by growers of cherries shipped

fresh from the Pacific Northwest States of Oregon,

Washington, Idaho, and Montana have been below

parity for the past several seasons, and under 50

per cent of parity during the past three seasons.

Prices steadily declined from the estimated un-

picked price of $1.92 per 15-pound lug received by

growers in 1929 to $0.58 per lug in 1933, which
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amounted to 31 per cent of the parity price. The

average price to growers rose to $0.99 per lug in

the 1934 season, which was 47 per cent of the parity

price of $2.09. Farm prices, parity prices, and

farm price in per cent of parity for Northwest fresh

cherries since the 1929 season are shown in table V.

Table V.
PURCHASING POWER PARITY FOR NORTHWEST FRESH
CHERRIES,' IN TERMS OF DOLLARS PER 15 POUND LUG

Index Actual Price Actual
of Prices Above (+) Price in

Farm Paid by Parity or Below (

—

) Per Cent
Year Price- Farmers^ Price Parity of Parity12 3 4 5

dollars per cent dollars dollars per cent
Average
1910-1914 1.713 100 1.71 .... 100
1929 1.92 152 2.60 — .68 74
1930 1.52 144 2.46 — .94 62
1931 1.42 124 2.12 — .70 67
1932 75 107 1.83 —1.08 41
1933 58 109 1.86 —1.28 31
1934 99 1225 2^09 —1.10 47

1 Grown In Oregon, Washington, and Idaho.

2 Estimated unpicked price; obtained by subtracting 7 per cent for sell-

ing charges plus $.77 in 1934, $.76 in 1933, $.78 in 1932 and $.80 for
previous years, representing picking, hauling, packing, loading,
freight, and refrigeration charges, from the weighted average Nevr
York auction price per 15 pound lug of Northwest cherries.

3 Base period data for Northwest cherries are not available. The level

of farm prices for fresh cherries in the Northwest region is highly
correlated with the level of United States farm price of fruits. The
price here given was calculated by linking the farm prices of
fresh Northwest cherries for 1924 to 1933 with the yearly index
numbers of farm prices given in "Index Numbers of Prices re-

ceived by Farmers for Farm Products, 1910' to 1934," U. S. Dept.
of Ag., Bur. of Agr. Econ., Mimeogr., Sept. 1934, page 42.

4 Calendar year.

5 Preliminary.

Source of Data: Column 1: Auction market prices (see '^) consist of
daily prices of Northwest Bings, Lamberts, and Repub-
licans, weighted by sales. Taken from the daily issues
of the New York Fruit Reporter.
Column 2: "Index Numbers of Prices Received by
Farmers for Farm Products, 1910-1934," U. S. Dept.
of Agr., Bur. of Agr. Econ., Mimeogr., Sept. 1934, page
64, Revised to date.
Columns 3, 4, and 5: Computed.
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Trends in Deciduous Tree Fruit Plantings

in the Northwest Region and United States.

1. Apples.

There has been a steady decrease in the number

of ajDple trees in the United States since 1910. This

trend is true not only for the United States as a

whole, but for both the boxed apple area, consist-

ing of the eleven Western states, and the barreled

area, which includes the rest of the United States.

The number of bearing trees in the boxed apple

states increased from 1910 to 1'920, although the to-

tal number of trees in that area decreased some-

what during that period; but since that time both

the total niunber of trees and the number of bear-

ing trees in the western states have decreased at a

more rapid rate than in the rest of the United

States. Approximately 15 per cent of the bearing-

trees in 1930 were in the boxed apple states, and

the proportion of total United States bearing trees

in the boxed apple states has been declining. Indi-

cations are that this will continue, because in 1930

the ratio of non-bearing to total number of trees in

the boxed apple regions was smaller than in the

barreled region. Approximately two-thirds of the

apple trees in the western region are found in the

Northwest states which is approximately the same

proportion that existed in 1920 and 1925. The nmn-

ber of bearing and non-bearing apple trees in the

Northwest region, boxed apple, and barreled apple
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areas in 1910, 1920, 1925 and 1930 are shown in

Table VI.

Table VI.

NUMBER OF BEARING AND NON-BEARING APPLE TREES IN
SELECTED STATES AND TOTAL UNITED STATES,

1910, 1920, 1925 AND 1930

State

1910

Non-
Bearing Bearing Total

-1920-

Non-
Bearing Bearing Total

Washington 3,009

Oregon 2,030

Idaho 1,006

Montana 697
N. W. States 6,742

Box Statesi 12,137
Barrel States .... 139,186
United States .... 151,323

Thousand Trees

4,862 7,871 7,964 756 8,720
2,241 4,271 3,315 500 3,815
1,540 2,546 2,381 144 2,525
1,308 2,005 1,059 69 1,128
9,951 16,693 14,719 1,469 16,188

14,837 26,974 21,202 3,124 24,326
50,955 190,141 94,107 33,071 127,178
65,792 217,115 115,309 36,195 151,504

1925 1930

Non- Non-
State Bearing Bearing Total Bearing Bearing Total

_1 2 3 4 5 6

Thousand Trees

Washington 6,782 1,050 7,832 5,194 948 6,142
Oregon 2,773 258 3.031 1,641 219 1,860
Idaho 1,761 128 1,889 1,250 110 1,360
Montana 711 32 743 385 29 414
N. W. States 12,027 1,468 13,495 8,470 1,306 9,776
Box States 18,272 2,674 20,946 13,367 2,076 15,443
Barrel States .... 85,425 31,625 117,050 75,482 25,379 100,861
United States .... 103,697 34,299 137,996 88,849 27,455 116,304

1 Includes Monntana, Idaho, Wyoming, Colorado, New Mexico, Arizona,
Utah, Nevada, Washington, Oregon, and California.

Source of Data: U. S. Dept. Agr., Bur. Agr. Econ., Statistics Relating
to the Apple Industry—1933. Mimeogr., October, 1933.

2. Pears.

The growth of the pear industry is best indicated

by the growth in the number of bearing trees re-

ported by the Federal Census. Shear' points out

1 Shear, S. W., "Economic Aspects of the Pear Industry," Univ. of
Calif. Agr. Exp. Sta. Bui. 452. April, 1928, pages 20-21.
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that the industry has been characterized by a growth

of commercial acreage. Bearing and non-bearing

pear trees by selected states for 1910, 1920, 1925 and

1930 are given in Table VII. The number of pear

trees in California and the Northwest region with

the exception of Idaho has been steadily increasing

since 1909; and in all states outside of the Pacific

Coast except Colorado, Utah, Florida, Alabama,

Mississippi, and Louisiana, the number of trees has

been declining. In 1930 the number of bearing pear

trees on the Pacific Coast was almost three times

that of 1910. Acreage estimates indicate that in

1933 there were 61,000 bearing acres and 8,000 non-

bearing acres of pears in the three Pacific Coast

states^. Considerable acreage in California has been

abandoned or pulled out, principally because of

blight, and further reduction is expected to take

place in inferior producing regions on the Pacific

Coast during the next few years.

The 1935 Agricultural Outlook for California'

states that *'the bearing acreage of pears on the

Pacific 'Coast is still increasing so that further ex-

pansion of production and a continuation of bur-

densome surpluses may normally be expected dur-

ing the next few years unless blight, blackend, eco-

nomic difficulties, or some unexpected factor takes

unusually heavy toll from the industry."

2 Shear, S. W. Unpublished manuscript on Bartlett pears. Univ. of

fCalif. Agr. Exp. Sta. 1934. Table 4.

3 Univ. of Calif. Agr. Ext. Service. Circ. 90. Dec. 1934, page 25.
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3. Plums.

As Rauchenstein' points out, the trend in distribu-

tion of plum trees in the United States is similar

to that in the case of apple trees. "In those states

where plums are produced in small farm orchards

as a sideline to a general farming business, the

nmnber of trees has decreased 50 per cent, in many
cases, from 1910 to 1920." That this trend has

continued is indicated by the fact that the total

nmnber of plum and prune trees in the United

States outside of the Northwest States and Califor-

nia has declined both actually and relatively. The

United States Census combines plums and prunes

regardless of whether the fruit is utilized dried or

fresh. In California practically all of the prunes

are dried, and the plums shipped fresh; while in

the Northwest states both fresh and dried utiliza-

tion of prunes are important, the growers in some

regions having the alternative of either drying the

prunes or shipping them fresh. With the exception

of New York and Michigan, whose commercial im-

portance has been declining for some time and is

now practically negligible, the commercial plum and

prune areas in the United States are located in the

Western states.

1 Rauohenstein, Emil. Economic Aspects of the Fresh Plum Industry.

Univ. of Calif. Agr. Exp. Sta. Bui. 459. 1928, page 8.
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Table VIII.

TOTAL NUMBER OF PLUM AND PRUNE TREES IN THE NORTH-
WEST STATES2, CALIFORNIA, AND UNITED STATES,

1910, 1920, 1925 AND 1930

Northwest Other Total
Year States California States U. S.

1 2 3 4_
Thousands of Trees

1909 3,539 8,769 18,061 30,369
1919 6,149 13,006 9,673 29,828
1924 7,888 20,316 9,427 37,631
1929 7,629 18,924 7,361 33,914

- Oregon, Washington, and Idaho.

Source of Data: 1930 Census of Agriculture. Vol. II, Part 3.

4. Cherries.

The United States production of sour cherries,

with the exception of a small quantity grown in

the Pacific Northwest, is grown east of the Rocky

Mountains. With the exception of small quanti-

ties grown in New York and Michigan, and two

or three other states producing negligible amounts,

the sweet cherry industry is located in the Western

states of Oregon, Washington, and California, and

to a lesser extent in Idaho and Utah. S. W. Shear

of the Giannini Foundation, University of Cali-

fornia, in an unpublished article on Sour Cherries

in 1929, states :

'

' Probably only about 10 per cent of

the present cherry production of the Pacific North-

west consists of sours. Probably less than 10 per

cent of the crops in the rest of the United States

is made up of sweets^" The number of bearing

1 Quoted from Nelson, M. N., and Sulerud, G. L., an Economic Study
of tihe Cherry Industry with Special Reference to Oregon. Oregon
State College Agr. Exp. Sta. Bui. 310. 1933, page 8.
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and non-bearing trees in 1910, 1920, and 1930 in

the Northwest and other Western states are shown

in Table IX. In the decade 1920 to 1930, the sweet

cherry industry in the Western United States ex-

perienced tremendous growth. The total number of

trees in the Northwestern states increased 77 per

cent from 1910 to 1920; and the increase in the six

Western states including California and Utah

amounted to 60 per cent above the 1910 figure. It

is very significant that non-bearing trees in the

Northwest constituted 42 per cent of the total num-

ber of trees and for the Western states as a whole

38 per cent, thus indicating large quantities of

cherries to be available for the market in the fu-

ture. It is indicated, however, that little or no

plantings of sweet cherries have occurred in recent

years, due mainly to the low prices accompanying

the business depression. The number of trees for

*^ other states'^ in Table IX, although it obscures

increases in commercial states, indicates the down-

ward trend for the United States as a whole, and

the "commercializing" of the industry.
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Production, Utilization, and Exports of

Northwest Fresh Deciduous Tree Fruits.

1. Apples.

Apple production is subject to wide fluctuations

from year to year, caused chiefly by variations in

yield. There has been a distinct upward trend in

the total U. S. production of apples from 1900 un-

til around 1915, and a downward trend since that

time. Total U. S. apple production during the

past five years averaged 152 million bushels as com-

pared with nearly 200 million bushels in the period

1910-14. Total apple production in the barreled

apple states has shown trends in the same direc-

tion as the total U. S. production, excej^t that the

downward trend since 1915 has been more rapid in

the case of the barreled apple production. Total

apple production in the box states increased stead-

ily from 1900 to around 1920, especially in the

period 1910 to 1920, and has continued along vir-

tually the same level since that date. Production

in the Northwest region increased at a more rapid

rate than in the whole boxed apple area, averaging

77 per cent of the boxed production during the past

five years, as compared with 74 per cent in the

period 1920-1924, and 56 per cent from 1910 to

1914. Average production in the period 1930-1934

for the box states was 54 million bushels, as com-

pared with 97 million bushels in the barrel states.

The Northwest production was 42 million bushels
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during that period. Total apple production in the

Northwest states, box states, and barrel states since

1910 is shown in Table X.

The term "commercial production" is applied to

that portion of the apple crop that is sold for con-

sumption as fresh fruit. The trend of commercial

production in the United States was upward until

around 1926, and has been downward since that

time. The trend of commercial production in the

boxed apple states reached its peak in the period

1928^1930, and has been downward, at a lesser rate

than in the barrel states, since that period. During

the past five years half of the total production in the

barrel states has been commercial, whereas 73 per

cent of the total production in the boxed apple

states has been sold for consumption as fresh fruit.

During this period 77 per cent of the total North-

western production was classed as commercial pro-

duction. The Northwest commercial production

amounted to 37 per cent of the U. S. total, and 82

per cent of the total commercial boxed production

during the past five years. Boxed apple produc-

tion supplied about 45 per cent of the total commer-

cial production, and in 1934 it surpassed the com-

mercial barrel production for the first time. These

data indicate the large amount of commercialization

in the apple industry of the far west, and the tend-

ency of the Pacific states to supply a larger pro-

portion of the apple crop. Commercial apple pro-
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duction in the boxed area, barreled area, and total

United States since 1919 is shown in Table XI.

Foreign markets provide a very important outlet

for apples from the Northwest states, particularly

Oregon and Washington. The greatest period of

expansion in apple exports occurred during the

decade 1920 to 1930, largely as a result of increas-

ing production in the Pacific Northwest, and in the

period 1929-30 to 1933-34 over 22 per cent of the

commercial boxed apple production was exported.

A very substantial proportion of these exports came

from the Northwest states. The boxed and barreled

apple exports from the United States since the 1922

season are shown in Table XII. Approximately 60

per cent of the U. S. exports during the past five

years have been boxed apples.
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Table X.

TOTAL APPLE PRODUCTION, BOXED AREA, BARRELED AREA,
AND UNITED STATES, 1910-1934

Year

Four

-Boxed Area-
Other Total

Northwest Box Boxed
Statesi States- Area

Barreled
States^

Total
United
States

1,000 bu. 1,000 bu. 1,000 bu. 1,000 bu. 1,000 bu.

1910 11,270
1911 7,100
1912 14,350
1913 12,640
1914 14,500
1915 13,188

1916 23,019
1917 29,052
1918 21,867
1919 36,693
1920 26,793
1921 42,811
1922 38,655
1923 46,324
1924 30,259
1925 39,594
1926 47,432
1927 35,788
1928 50,519
1929 39,205
1930 49,511
1931 40,970
1932 40,672
1933 38,509
1934-t 40,908

1910-14 11,972
1920-24 36,968
1930-34 42,114

7,120

8,770

10,650
7,840

12,500

8,257

10,167
10,908
10,463

13,521
10,263
11,761
14,072
15,798
12,825
11,587
15,828
11,365

17,731
12,059

14,459

12,749
13,013

11,525

9,775

18,390
15,870
25,000

20,480
27,000

21,445
33,186
39,960

32,330
50.214

37,056

54,572
52,727
62,122
43,084
51.181
63,260

47,153

68,250
51,264
63,970

53,719
53,685
50',034

50,683

123,250
198,150
210,220
124,930
226,200
208,566
160,719
126,789
137,295
90,572

170,257
40,906

137,049
118,846
116,965
100,571
163,783
68,472

108,471
82,054
89,402

148,758
87,090

92,947
69.172

141,640
214,020
235,220
145,410
253,200
230,011
193,905
166,749
169,625
140',786

207,313
95,478

189,776
180,968
160,049
151,752
227.043
115,625
176,721
133,318
153,372
202,477
140.775
142,981
119,855

Averages

9,376 21,348 176,550 197,898
12,944 49,912 116,805 166,717
12,304 54,418 97.474 151.892

1 Washington, Oregon, Idaho, and Montana.
2 California, Colorado, Utah, New Mexico, Arizona, Nevada, and Wy-

oming.

3 All other states.

4 Preliminary

Source of Data: 1910-1918: U. S. Dept. Agr., Bur. Agr. Econ. Statistica
and Charts of the Apple Industry. Mimeogr. March,
1930.

1919-1932: U. S. Dept. Agr., Bur. Agr. Econ. Crop Re-
porting Board. Revised Apple Production—Mimeogr.
June 20, 1934.
1933-1934: U. S. Dept. Agr., Bur. Agr. Econ. Gen. Crop
Report as of Dec. 18, 1934. Mimeogr., Page 47.
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Table XI.

COMMERCIAL APPLE PRODUCTION, BOXED AREA, BARRELED
AREA, AND UNITED STATES, 1919 TO 1934

Year

Four
Northwest
Statesi

-Boxed Area-

Other
Box

States2

Total
Box
Area

Barreled
States^

Total
United
States

1,000 bu. 1,000 bu. 1,000 bu. 1,000 bu. 1,000 bu.

1919 29,175
1920 22,598
1921 34,503

1922 29,553
1923 38,944
1924 25,698

1925 34,867
1926 33,963

1927 30,534

1928 40,737
1929 32,055

1930 43,050

1931 32,107

1932 30,306
1933 25,564
19344 31,788

1920-24 30,259
1925-29 34,431
1930-34 32,563

7,390 36,565 44,956 81,521

6,857 29,455 73,652 103,107
8,008 42,511 23,763 66,274

8,472 38,025 63,257 101,282

10,396 49,340 60,577 109,917

7,825 33,523 54,158 87,681

7,707 42,574 57,549 100,123

10,314 44,277 77,204 121,481

7,789 38,323 4'0,004 78,327

10,585 51,322 56,538 107,860

7,965 40,020 47,935 87,955

8,717 51,767 50,291 102,058

7,307 39,414 66,611 106,025

8,334 38,640 46,935 85,575
5,725 31,289 43,673 74,962

5,879 37,667 37,493 75,160

Averages

8,312 38,571 55,081 93,652

8,872 43,305 55,846 99,149

7,192 39,755 49,001 88,756

1 Washington, Oregon, Idaho, and Montana.

^ California, Colorado, Utaih, New Mexico, Arizona, Nevada, and Wy-
oming.

i All other states.

4 Preliminary

Source of Data: 1919-1932: Compiled from "Revised Apple Production,
1919-1929 with Farm Prices and Value," (mimeograph),
June 20, 1934, U. S. Dept. Agr., Bur. Agr. Econ., Crop
Reporting Board. 1933-34 U. S. Dept. Agr., Bur, Agr.
Econ. General Crop Report, December 18, 1934. Mimeo-
graph, page 48.

I
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2. Pears.

The total United States production of pears shows

quite a rajjid upward trend from 1920 to 1926, and

no perceptible upward or downward trend since

1926. The live year average pear production from

1930 to 1934 was 541,000 tons, as compared to 411,-

000 tons in the period 1920-1924. Pacific Coast

pear production has shown an upward trend from

1920 to 1930, with a tendency to level off since that

date. The average 1930-1934 Pacific Coast pear

production amounted to 385,000 tons, or 71 per cent

of the United States total; and was approximately

twice as great as in the period 1920-1924, when it

averaged 193,000 tons, or 41 per cent of the 5 year

average United States production. The ^jroduction

data for states other than the four Pacific Coast

states indicate an upward trend less rapid than

that of the total United States production until

1926, and a downward trend since that date. Aver-

age production in the past five years in these states

was 156,000 tons, as compared to 218,000 tons in

the 1920-1925 period. Data regarding production

in the Pacific Coast and other states and total Uni-

ted States fresh pear exports are shown in Table

XIII.

United States fresh pear exports, most of which

come from the Pacific Coast, have shown a very

rapid upward trend. The average exports during

the period 1930-1933 amounted to 57,000 tons, which
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was three times greater than the average during

the period 1920-192-1. The 1930-1933 exports aver-

aged 10.6 of the total United States Production.

The largest exports were in 1930-31, when 67,335

tons were exported. At least 90 per cent or more

of all pears exported are grown in the Pacific Coast

states and Oregon is the most important of the

fresh pear exjDorting states.

Pears harvested on the Pacific Coast are utilized

fresh, or are canned or dried. The relative amount

of the Northwest production utilized by canneries

has increased; ajjproximately 33 per cent being

canned during the period 1930-1934, as compared

with 23 per cent from 1921 to 1925. Pacific Coast

harvested pear production and utilization from 1921

to 1934 is shown in detail in Table XIV.
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Table XIII.

TOTAL PRODUCTION OF PEARS IN PACIFIC COAST STATES^,
OTHER STATES, AND UNITED STATES FRESH

PEAR EXPORTS, 1920-1934 SEASONS

Total Production-
Other

U.S.
Fresh PearCrop Pacific U.S.

Year Coast States Total Exports

1 2 3 4

1,000 tons 1,000 tons 1,000 tons tons

1920 145 258 403 17,900

1921 148 123 271 11,650

1922 227 270 497 16,393

1923 237 191 428 25,119

1924 206 247 453 20,726

1925 273 224 497 35,603

1926 336 270 606 36,939

1927 268 173 441 25,528

1928 380 201 581 41,424

1929 337 171 508 31,012

1930 458 155 613 67,335

1931 355 204 559 45,351

1932 332 133 465 59,993

1933 390 119 509 55,504

1934 392 171 563 *

1 Washington, Oregon, Idaho and 'California.

* Not available.

Source of Data: Columns 1-3: 1920-1933; Shear, S.W., and Wellman,H.R.
Pears. California Outlook Charts and Table, University

of California, Agr. Ext. Service, Mimeogr. 1934; U. S.

Dept. Agr., Bur. Agr. Econ., Div. Crop and Livestock

Estimates. Converted from bushels on the basis of 41.67

bushels per ton.

Column 4: 1920-1933; Same as columns 1-3. 1934; U. S.

Dept. Agr., Bur. Agr. Econ., Foreign Agr. Service.

1
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3. Plums.

The total United States production of fresh

plums, as reported by the Bureau of Agricultural

Economics, has shown an upward trend from 1924

to 1932, averaging 95,000 tons in the period 1924-26,

and 146,000 tons during 1930-1932. In 1933 pro-

duction fell from 159,000 tons to 111,000 tons, and

rose again to 134,000 tons in 1934. Fresh plums

have been characterized by rather violent year to

year fluctuations in production. Data regarding

production of fresh plums in the Northwest States

and United States are shown in Table XV. It must

be borne in mind that the United States produc-

tion estimates include only the important commer-

cial regions of California, Michigan, and the North-

west.

During the past five years the Northwest produc-

tion has averaged 46 per cent of the total United

States commercial fresh plum production; and has

grown approximately as rapidly as the total United

States commercial production, showing no appre-

ciable increase in importance since 1927. Oregon

is the most important producing state within the

region, averaging 47 per cent of the Northwest pro-

duction during the past five years. Washington and

Idaho are of approximately the same importance,

contributing 27 and 26 per cent of the total respec-

tively during the same period, although Washing-

ton has been the more important during the past
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two seasons. Oregon production has shown the most

consistent growth during the past decade of any of

the Northwest states.

Northwest plums are utilized in dried, canned, or

fresh form. Since 1931 all of the prunes in Idaho

have been utilized fresh, and the canning and dry-

ing outlets never have been important in Idaho.

Oregon is the most important state with respect to

both dried and canned output, supplying most of

the northwest canned and dried prunes. With re-

spect to the average utilization of the Northwest

plimi crop during the period 1929-1933, 62 per cent

was dried, 31 per cent utilized fresh, and 7 per cent

utilized by canners. Utilization of the Northwest

crop since 1924 is shown in Table XVI. The

amounts dried have shown exceptionally violent fluc-

tuations from year to year, and all three forms of

utilization indicate upward trends since 1924, al-

though the dried form at a lesser rate than the

others
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Table XV.

PRODUCTION OF FRESH PLUMS IN WASHINGTON, OREGON,
IDAHO, THE NORTHWEST REGION, AND

UNITED STATES, 1924-1934

Total Northwest
Year The Northwest Region United in % of

Wash. Oregon Idaho Total States i Total U.S.

1 2 3 4 5 6

tons tons tons tons tons per cent

1924 8,100 9,800 8,500 26,400 71,200 37.1

1925 9,700 10,800 12,600 32,100 86,800 37.0

1926 11,300 17,500 19,600 48,400 127,600 37.9

1927 9,300 18,100 21,600 49,000 109,800 44.6

1928 19,500 25,300 21,700 66,500 139,200 47.8

1929 23,750 28,500 25,000 77,250 121,650 63.5

1930 ........ 18,875 25,000 22,000 65,875 155,575 42.3

1931 10,850 21,500 19,500 51,850 124,380-t 41.7

1932 21,500 36,000 26,000 83,500 158,6404 52.6

1933 15,795 28,000 5,000 48,795 111,1155 43.9

19342 17,900 38,000 10,100 66,000 133,830 49.3

1 Includes the Northwest Region, California, and Michigan.

^ Preliminary.

3 Includes 7,000 tons not harvested in California on account of market
conditions.

•* Includes 10,000 tons not harvested in California on account of market
conditions.

5 Includes 7,000 tons not harvested in California on account of market
conditions.

Source of Data: U. S, Dept. Agr., Bur. Agr. Econ., Division of Crop and
Livestock Estimates.
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Table XVI.

PRODUCTION AND UTILIZATION OF NORTHWESTi PLUMS,
1924-1934

Utilization

Year Production Dried Canned FresSh

1 2 3 4

fresh tons fresh tons fresh tons fresh tons

1924 115,000 88,600' 1,900 24,500

1925 73,800 41,700 4,600 27,500

1926 189,300 140,900 8,500 39,900

1927 117,300 68,300 7,700 41,300

1928 87,400 20,900 11,100 55,400

1929 281,550 204,300 15,600 61,650
1930 168,975 103,100 11,100 54,775

1931 159,550 107,700 12,700 39,150

1932 164,000 80,500 8,900 74,600

1933 113.740 58,600 14,100 41,040

1934 146,500 80,500

1 Grown in Oregon, Washington, and Idaho.

Source of Data: Columns 1 and 2; U. S. Dept. Agr., Bur. Agr. Econ., Div.
Crop and Livestock Estimates. Column 2 converted
from dried tonnage on the basis of 3.5 tons fresh equals
one ton dried.

Column 3: Converted from Northwest pack on basis
of one ton fresh equals 60 cases.
'Column 4: Column 1 minus columns 2 and 3.
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4. Cherries.

The total United States production of cherries,

as reported by the Bureau of Agricultural Econom-

ics, indicates a downward trend, averaging approxi-

mately 117,000 tons during the past five years as

compared with 136,000 tons in the period 1920-24.

The Eastern commercial states of Wisconsin, Mich-

igan, and New York, the Northwest region, and

California have all shown upward trends of i)ro-

duction, both in actual amount, and in per cent of

the total United States production. Production in

the Northwest region has grown at a more rapid

rate than in any other state or region ; and Washing-

ton has exhibited the most rapid increase within

the Northwest region. Average production during

the past five years in the Northwest states of Wash-

ington, Oregon, and Idaho was 29,000 tons, or 25

per cent of the total United States production, as

compared with 16,000 tons in the period 1920-24,

which amounted to 12 per cent of the United States

total. Production data on cherries by states since

1919 are shown in Table XVII.

Almost half of the sweet cherries produced in the

Northwest are Royal Ann cherries, which consti-

tute practically all of the white sweet varieties.

Royal Anns are chiefly used in canning, although a

considerable portion of them are sulphured and

brined and a very few are shipped fresh. Virtually

all of the black sweet cherries are shipped fresh.
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Bings, Lamberts, and Black Republicans are the

most important black varieties, and sales of these

three varieties at the New York auction indicate

that during the past 5 years Bings accounted for 01

per cent of the total, Lamberts 34 per cent, and

Black Republicans 5 per cent. Adequate data re-

garding utilization of Northwest cherries in recent

years are not available at the present time. Nelson

and Sulerud^ estimate average utilization of North-

west cherries for the period 1926-31 to be as shown

in Table XVIIL Regarding utilization, they say,

*'For sours and Royal Anns, canning has consti-

tuted the most important form of utilization * *.

Of the blacks * *, in the Pacific Northwest more

than 88 per cent have been shipped fresh, virtually

all of the remainder going into the can."

I Nelson, M. N., and Sulerud, G. Im, Op. cit pagre 90.
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SJiort-time Curtailment of Production.

Data given in the above surveys indicate the trend

of commercialization that has taken place in the

l)roduction of tree fruits and the increasing im-

portance of the Northwest region as a source of

supply for the United States as a whole. The tree

fruit industry is of such a nature that production

cannot be readily curtailed. The preparation of

land for the planting of deciduous trees and the ac-

tual expense of planting and caring for these trees

until they reach a stage of commercial production

involves a large investment per acre. It takes about

8 to 10 years before a newly planted tree yields on

a commercial basis, and once the trees get into com-

mercial production their yielding capacity increases

for many years.

Neglect in the culture of deciduous trees eventual-

ly means the loss of the trees. From a cultural

standpoint, therefore, there is little that producers

can do to adjust production to declining consimier

demand without heavy capacity loss. Short-time

adjustment, if it is to be economically accomi^lished,

must be applied to market supplies rather than to

production. Control of market supplies rather than

production will not only avoid excessive supplies

resulting in depressing prices to growers in years

of heavy production, but in addition tends to avoid

an unduly small supply of tree fruits during years

of unfavorable growing conditions. In order to pro-
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(luce a supply sufficient for normal consumptive re-

quirements during years of poor growing conditions,

it is necessary to have an acreage capable of yield-

ing an adequate supply in face of not too unusually

poor growing conditions. With an acreage capable

of producing adequate supplies under less than

average growing conditions, it follows that with

above average conditions production may greatly

exceed the supply which could be moved into regu-

lar market channels at remunerative prices to grow-

ers. It is characteristic to have large crops in cer-

tain seasons and short crops in other seasons as is

shown in the above surveys. Large and small crops

are a result of climatic factors and are therefore

beyond the control of growers.

If, due to extremely low returns, drastic cul-

tural economies are practiced by growers which ma-

terially reduce the bearing capacity of growers'

orchards, the supplies available for consumption

during subsequent periods would be curtailed. Thus

control of market supplies in order to avoid de-

pressing prices to growers in j^ears of heavy pro-

duction or depressed consumer purchasing power

has the added advantage of preserving the produc-

tive capacity of growers' orchards for that period

in which consumer buying power will enable grow-

ers to market all of their fruit at more favorable

prices.

Growers have been confronted with the fact that
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a reduction in supplies by any individual would have

no effect on the per unit price received by that

grower for his fruit as no one grower produces

large enough supplies to have any appreciable effect

on price. With the recent decrease in purchasing

power of consumers, and, as indicated above, the

obstacles preventing any individual grower from de-

creasing his volume of i^roduction, prices to grow-

ers have been low without any material downward

adjustment in supplies.

The Marketing Agreement and License for

Handlers of Northwest Deciduous Tree Fruit.

The iDrevailing economic depression has greatly

reduced the purchasing power of consiuners of de-

ciduous tree fruits. The drastic decline in the

prices received by growers of these fruits has al-

ready been discussed. Because marketing charges

did not decline with declining prices but remained

relatively fixed, the producer bore the brunt of the

drastic decline in prices.

As a solution for the difficult economic position

in which the growers found themselves, the Mar-

keting Agreement and License for Handlers of

Northwest Deciduous Tree Fruit was proposed.

It covered shipments of fresh deciduous fruit from

the States of Washington, Oregon, Montana, and

Idaho and became effective in October, 1933. The

provisions designed to carry out the declared pol-

icy of the Agricultural Adjustment Act include
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regulation of variety, grade, and size of fruit to

be shipped, establishment of minimum prices, f.o.b.

shipping point, for the different varieties, grades,

and sizes of fruits and limitation in the quantities

of fruit to be sold at the auction centers.

Proration of Shipments.

The purpose of controlling shipments, that is,

regulation of the volume of fruit moving to market

during a specific period, is so to adjust market

supply to market demand as to increase both the

per unit price and the gross returns received by

growers. When unusually large supplies are offered

for sale in a relatively short period, the one method

of clearing the market is to reduce the price. Over-

crowding or glutting of markets puts growers, and

handlers acting as agents for growers, at a disad-

vantage, since they are forced to compete among

themselves for the prospective buyers. Moreover,

buyers of perishable and semi-perishable commodi-

ties are not willing to purchase a greater volume

than they can move into consumption within a short

period of time, owing to the possible losses from

spoilage and the uncertainty of consmner response

to price changes. Since harvesting and marketing

costs are relatively fixed and do not depend upon

fluctuations in the fruit prices, the returns to grow-

ers are especially decreased in this ''buyers' mar-

ket" and the incidence of market price declines rests

almost entirely on growers. During recent years
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of reduced consumer purchasing power, relatively

small decreases in market price have meant the dif-

ference between some return or losses for the North-

west growers.

A method of control which prevents markets from

becoming overcrowded with supplies will increase

the per unit returns for shipments, and where the

price is very sensitive to changes in supply, a de-

crease in shipments will actually result in greater

total returns to growers than if a larger volmne had

been marketed. How^ever, the mechanism of volume

regulation, in order to be successful in increasing

returns to growers, requires cooperative control for

the whole industry. Without the support of all

members in the industry, the effectiveness of such

control is considerably lessened and may be entirely

jeopardized. An individual who does not cooperate

obtains the benefits of the program without contrib-

uting in any way to make improvement possible,

and by his action threatens to undermine the basis

for price increases.

The Marketing Agreement and License for North-

west Deciduous Tree Fruit provides a mechanism

for regulation of shipments and for permitting only

those shipments which are deemed advisable to be

sent to the market. This regulation, under the

agreement and license, may be done in a number

of ways. Provision is made for limitation of va-

riety, size or grade of fruit shipped, for the estab-
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lishment of minimum f.o.b. prices, and for control

of shipments to auction markets.

Variety, Size and Grade Proration'.

The experience of growers in the past has amply

demonstrated the necessity of regulating, at times,

the size or grade of the varieties of fruit shipped.

This may be illustrated by reference to prices re-

ceived for Northwest apples. Examination of daily

auction prices of apples reveals an extremely wide

range between the high and low prices paid on a

given day. These are largely the result of differ-

ences in size and quality of the fruit. In most cases

the spread in price for any one size group is greater

than the spread between size groups. For example,

in 1934 the smallest average spread between the

highs and lows of any one size group was 40 cents

per box for Jonathans, 70 cents for Delicious and

25 cents for Rome Beauties, while the greatest

spread between the average prices for individual

size groups was 47 cents, 49 cents and 28 cents re-

spectively for the same varieties.

The significance of these spreads is further em-

phasized when a comparison is made between aver-

age prices by sizes and harvesting and marketing

costs. Where no regulation is placed upon the size

and grade of shipments, growers very frequently

receive less than their cash outlays for harvesting,

hauling, packing, transportation and selling charges

for the poor quality fruits that are marketed. The
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provision for regulation, therefore, makes possible

the elimination of fruits which do not return to

growers even the direct costs of marketing.

In tables XIX, XX, XXI, and XXII, a compari-

son is made between the New York auction prices

of selected size groups of Washington Delicious,

and Jonathan apples for a number of days in cer-

tain months during the 1933 and 1934 seasons. These

show the high, low and average quotations for each

size and the estimated direct marketing costs. It

will be noted that the estimated direct marketing

costs are frequently considerably greater than the

daily price received for poor quality fruits. The

elimination of the poor quality fruits will there-

fore considerably raise the actual price per unit and

also the total returns received by the growers. Simi-

lar conclusions follow from a study of prices re-

ceived for other fruits such as Western jjears.



212 United States of America

Table XIX.

HIGH, LOW, AND AVERAGE NEW YORK AUCTION PRICES OF
WASHINGTON DELICIOUS APPLES, BY SIZES, IN
TERMS OF DOLLARS PER BOX, NOVEMBER,

19331 ESTIMATED DIRECT MAR-
KETING CHARGES

Size 56-64 S ze 72-80 Size 88-100

Date High Low Ave.- High Low Ave. High Low

8

Ave.

1 2 3 4 5 6 7 9

Dollars per Box Dollars per Box Dollars per Box
Nov. 2 1.85 1.59 1.75 1.85 1.50 1.73 1.90 1.55 1.71

6 2.10 1.30 1.64 2.10 1.35 1.67 2.10 1.40 1.74

9 2.15 1.25 1.74 2.15 1.35 1.77 2.05 1.45 1.74

13 2.05 1.50 1.84 2.15 1.45 1.80 2.25 1.45 L84
16 2.25 1.60 1.79 2.05 1.65 1.85 2.20 1.70 1.95

20 2.35 1.65 2.07 2.35 1.75 2.13 2.45 1.85 2.13

23 2.45 2.15 2.32 2.57 2.25 2.42 2.60 2.15 2.42

27 2.85 2.25 2.53 2.85 2.25 2.49 2.75 2.25 2.49

Averages 1.96 1.98 2.00

Est. Direct
Mkt. Costs-^ 1.27 1.27 1.27

Size 113-138 Size 150 & Smaller All Sizes

Date High Low Ave. High Low Ave. High Low Ave.-*

10 11 12 13 14 15 16 17 18

Dollars per Box Dollars per Box Dollars per Box
Nov. 2 2.05 1.55 1.80 2.15 1.60 1.84 2.15 1.55 1.79

6 2.20 1.45 1.78 2.20 1.45 1.73 2.20 1.30 1.72

9 2.05 1.45 1.76 2.00 1.40 1.60 2.15 1.25 1.74

13 2.25 1.55 1.83 2.10 1.35 1.60 2.25 1.35 1.82

16 2.25 1.65 1.94 2.15 1.50 1.73 2.25 1.50 1.92

20 2.30 1.60 2.06 2.20 1.25 1.66 2.45 1.25 1.99

23 2.45 2.10 2.31 2.20 1.40 1.74 2.60 1.40 2.18

27 2.58 2.10 2.36 2.40 1.50 1.94 2.85 1.50 2.34

Averages 1.98 1.73 1.94

Est. Direct
Mkt. Costs5 ]L27 L25 1.27

1 Monday and Thursday Quotations.

2 Simple average of all quotations.

3 Simple average of all observations.

4 Wtd. average of all grades and sizes sold.

"'Includes: Cost of hauling from tree to car of 47 cents per box; trans-
portation, 62 cents; heating, 4 cents; and selling charges of 7 per
cent of the auction price.

Source of Data: Prices—Detailed Deciduous Report of the New York
Daily Fruit Reporter.
Costs—Based on information supplied by Mr. G. A.
Nahstall, Field Representative, General Crops Section,
Agr. Adj. Admin., and by U. S. Dept. Agr., Bur. Agr.
Econ., Market News Service, Transportation Division.
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Table XX.

I

HIGH, LOW, AND AVERAGE NEW YORK AUCTION PRICES OF
WASHINGTON DELICIOUS APPLES, BY SIZES, IN TERMS

OF DOLLARS PER BOX, NOVEMBER, 19341; AND
ESTIMATED DIRECT MARKETING

CHARGES

Size 56-64 Size 72-80 Size 88-100

Date High Low Ave.- High Low Ave. High Low Ave.

1 3 4 5 6 7 8 9

Dollars per Box Dollars pei Box Dollars per Box

Nov. 1 1.90 1.25 1.49 1.90 1.35 1.57 2.20 L45 1.72

5 2.00 1.20 1.66 2.05 1.25 1.72 2.20 1.50 1.85

8 2.00 1.40 1.80 2.05 1.70 1.84 2.15 1.70 1.95

12 2.00 1.35 1.70 2.10 1.40 1.74 2.20 1.65 1.91

15 2.05 1.05 1.60 2.05 1.25 1.70 2.15 1.45 1.82

19 2.15 1.25 L71 2.40 1.16 1.76 2.20 1.10 1.76

22 2.00 1.50 1.75 2.20 1.55 1.84 2.20 1.65 1.88

26

age 3

2.15 1.35 1.68 2.15 1.40 L78 2.25 1.40 1.89

Avei 1.67 1.74 1.84

Est. Direct
Mkt. Costs- ) 1.28 1.28 1.29

Size 113-138 Size 158 &Smailer All Sizes

Date High Low Ave. High Low Ave. High Low Ave. 4

1 2 3 4 5 6 7 8 9

Dollai's per Box Dollars per Box Dollars per Box
Nov. 1 2.40 1.60 2.00 2.35 1.85 2.02 2.40 1.25 1.83

5 2.55 1.75 2.17 2.55 1.65 2.19 2.55 1.20 1.97

8 2.60 2.00 2.27 2.85 2.00 2.36 2.85 2.00 2.07

12 2.60 1.85 2.24 2.90 2.00 2.31 2.90 1.35 2.04

15 2.50 1.60 2.11 2.75 1.40 2.08 2.75 1.05 1.93

19 2.50 1.10 1.94 2.50 1.00 2.35 2.50 1.00 1.91

22 2.50 1.70 2.09 2.50 1.70 2.04 2.50 1.50 1.91

26 2.40 1.65 2.10 2.52 1.55 1.90 2.52 1.35 1.92

Average-^ 2.12 2.16 1.95

Est. Direct
Mkt. Costs-5 1.31 1.31 1.30

1 Monday and Thursday quotations.

- Simple average of all quotations.

^ Simple average of observations.

i Weighted average of all grades and sizes sold.

•i Includes: Cost of handling from tree to car, 50 cents per box; trans-
portation to New York, 62 cents; heating, 4 cents; and selling
charges of 7 per cent of the auction price.

Source of Data: Prices—Detailed Deciduous Report of the New York
Daily Fruit Reporter.
Costs—Courtesy Mr. G. A. Nahstoll, Field Representa-
tive, Gen. Crops Section, Agr. Adj. Admin.
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Auction Control.

In order to make possible control of supplies

moving to auction markets, the Agreement and Li-

cense for Northwest Deciduous Fruits also provide

for auction committees which are authorized to de-

termine the quantity of fruit to be sold in desig-

nated auction markets for such periods as the con-

trol committee may determine. This provision is

associated with the basic principle of effective con-

trol which, through the combined action of hand-

lers, results in increased returns to growers. Un-

regulated shipments to market by individual hand-

lers may result in unusually heavy supplies at some

one distributing center with a consequent drastic

reduction in price. The regulation of the flow to

designated auction markets makes it possible to

avoid overcrowding and glutting, and thus to in-

crease the prices received by growers.

Minimum Prices.

Under the Agreement and License, commodity

committees may from time to time "estimate the

minimum quantity of any fruit which should be

marketed in any period to insure to growers the

maximum gross returns, in view of prevailing con-

sumptive demands and available quantities. Pur-

suant to such determinations, the committees may

each propose schedules of minimum prices on the

basis of f.o.b. shipping points at which their re-

spective fruits may be sold by the handlers." It is
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further provided that after these minimum prices

are agreed upon by not less than two-thirds of the

membership of the commodity committee and are

approved by the Control Committee, no handler is

*'to sell, offer or consign fruit for sale in any man-

ner whatsoever for prices less than the minimum
prices for the class, variety, grade or size currently

published by the commodity committee, unless he

has previously received the permission of the con-

trol committee." This limitation does not apply to

auction market sales.

This provision for the fixing of minimum prices

to be received by shippers for all fruit handled by

them, except fruit shipped to auction markets, is

designed to insure a return to the grower sufficient

to cover costs of harvesting and marketing, and, in

addition, to establish prices which tend to approach

parity levels. Fixing of these minimum prices es-

tablishes a firm basis for the price structure of the

market, and by instilling buyers with confidence

brings about the movement of more fruit than would

be moved in a weak market with the resultant hesi-

tancy on the part of buyers to make commitments.

The minimum price provision of the License is

augmented by the provision permitting the Control

Committee to regulate the volimae of the movement

of fruit to auction markets. If minimum prices

governing sales of fruit, other than upon auction

markets, are fixed at a level which impedes the
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movement of the crop, the tendency would be to in-

crease shipments to auction markets. The possibil-

ity of this tendency resulting in a glutting of auc-

tion markets with the consequent destruction of

existing price levels is subject to control by action

of the Committee in regulating the volume of ship-

ments to auction markets to a quantity sufficient

to maintain a jDroper balance between auction mar-

ket prices and other prices.

The fixing of minimmn prices at which shippers

may sell fruit improves the bargaining position of

the grower by affording him knowledge of the

prices at which his fruit will ultimately be sold by

the shipper. The minimum prices which have been

established by commodity committees, and which

have been approved by the Control Committee, are

prices which tend to approach the parity level and

which insure to the grower his harvesting and mar-

keting costs.

Reports to the Secretary

and Control Committee.

The Marketing Agreement and License provides

that each handler shall each day report ''to the

Secretary or to an agency of the United States De-

partment of Agriculture designated by the Secre-

tary a report of business transacted to the close of

the business for said day." In addition the Agree-

ment and License require that each handler shall

supply such information as the Control Committee

I
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may prescribe regarding rollers, cancellations, term-

inations, rejections, complaints and credit exper-

ience with members of the trade.

Accurate knowledge of prevailing market condi-

tions in the industry on the part of the Secretary

and the Control Committee is essential in order that

they may determine intelligently the method to be

used to meet those conditions. Without such in-

formation the Control Committee could not ascer-

tain the available and advisable quantities of fruit

to be marketed nor could minimum prices be fixed

with reference to existing market conditions. Dis-

semination of this information by the Committee

also prevents shippers and growers from incurring

losses which might otherwise occur from lack of

knowledge of market conditions.

Interstate and Intrastate Shipments

of Deciduous Tree Fruits.

In the case of each fruit-producing area, the ma-

jor market outlet for the fruit is likely to be outside

of the state in which the producing district is situ-

ated; consequently the bulk of the shipments enter

into interstate commerce. On the basis of avail-

able data, it is estimated that during the past two

years approximately 85 per cent of the apples, 75

per cent of the pears, 67 per cent of the prunes, and

75 per cent of the cherries, produced conmiercially

in the Northwest region for fresh consumption have

moved into interstate and foreign commerce. Al-



220 United States of America

though intrastate shipments represent the minor

portion of the total volimie marketed during any

given season, any industry program which under-

takes to control shipments must of necessity apply

not only to interstate but to intrastate shipments

also. The necessity of controlling both types of

commerce arises out of, first, the difficulty which a

controlling body would incur in enforcing compli-

ance to regulations affecting only interstate ship-

ments, and, second, the adverse influence which un-

controlled intrastate shipments would have on prices

and returns received by growers.

Motor truck transportation and the perishability

of fresh deciduous tree fruits are important fac-

tors accentuating the practical difficulty of con-

trolling one type of shipment and not the other.

The ease with which fruit intended for a specific

intrastate market can be diverted from that market

to a market outside of the state in which the fruits

are produced clearly indicates that under these cir-

cumstances interstate and intrastate commerce in

fruits are inextricably intermingled. In view^ of

this, a control board charged with the responsibility

of enforcing compliance to regulations governing

interstate commerce would be confronted with the

impossibility of obtaining assurance that the uncon-

trolled intrastate shipments would not enter inter-

state commerce after passing through a nimiber of

hands. When an entire supply is subject to con-

trol, the incentive to divert intrastate shipments to
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interstate may be avoided by prorating a volume

which all markets can receive without incurring a

decline in price. Furthermore, intrastate shipments,

in the absence of control, would, to the extent to

which they actually entered interstate markets, be

a force tending to mitigate the effectiveness of con-

trolled interstate shipments in increasing prices

and total returns received by growers.

Lack of control of intrastate shipments when con-

trol of all shipments is to the best interest of the

growers would affect adversely the returns to grow-

ers. Market outlets within the state of production

are an integral part of the broad market for tree

fruits and to that extent supplies offered for sale

on the markets within the region have a direct bear-

ing on determining prices to growers.

B. Evidence for Defendant

Defendant oft'ered no evidence.

WHEREFORE, plaintiffs pray this Honorable

Court to sign and approve the foregoing as the Nar-

rative Statement of the Evidence taken in this cause

and to incorjiorate the same as a part of the record

in this cause which is accordingly ordered and done

this day of , 1935.

Judge of the United States Dis-

trict Court for the Eastern Dis-
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trict of Washington, Southern

Division.

The undersigned, coimsel for the defendant, here-

by consent to the approval and signing of the fore-

going Narrative Statement of the Evidence.

Counsel for Defendant.

(Endorsements: "Filed in the U. S. District

Court, Eastern Dist. of Washington, May 7, 1935.

A. A. LaFramboise, Clerk, Thomas Granger, Dep-

uty.")
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IN THE

District Court of the United States

FOR THE

Eastern District of Washington, Southern

Division

United States of America, and
Henry A. Wallace, Secretary
of Agriculture, f i^ Equity

Plaintiffs,

vs.

E. S. Small,
Defendant.

No. E-1653

ASSIGNMENT OF ERRORS

Come now the United .States of America and

Henry A. Wallace, Secretary of Agriculture, and

file and make the following assignment of errors

upon which they will rely ( upon appeal from the

final order entered on March 21, 1935, in this cause,

to-wit

:

1. The District Court erred in said final order

in dismissing the bill of complaint.

2. The District Court erred in said final order

in quashing the order requiring the defendant to

show cause why a preliminary injunction should

not issue against him.
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3. The District Court erred in holding in said

final order that the bill of complaint does not state

facts sufficient to entitle the plaintiffs to relief in

equity.

4. The District Court erred in holding that the

Agricultural Adjustment Act is invalid because it

improperly delegates legislative authority to the

Secretary of Agriculture.

5. The District Court erred in holding that the

License for Handlers of Northwest Fresh Decid-

uous Tree iFruit Grown in the States of Washing-

ton, Oregon, Montana and Idaho is invalid and un-

enforceable as to the defendant.

6. The District Court erred in refusing to grant

a preliminary injunction as prayed for by the

Ijlaintiffs in the bill of complaint because said bill

and the evidence made out a case which entitled

plaintiffs to said preliminary injunction.

WHEREFORE, the United States of America

and Henry A. Wallace, pray that the final order

entered by said Court the 21st day of March, 193'5,

dismissing the bill of complaint and quashing the

order requiring the defendant to show cause why

a preliminary injunction should not issue against

him, be reversed with instructions to the District

I
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Court to grant a prelirQinary injunction as prayed

for in the Bill of Complaint in this cause.

JAMES M. SIMPSON,

United States Attorney;

MAC ASBILL,

Special Assistant to the

Attorney General.

HAROLD M. STEPHENS,
Assistant Attorney General;

SETH THOMAS,
Solicitor, United States

Department of Agriculture

;

ARTHUR C. BACHRACH,
JOHN J. ABT,

WALTER V. SCHAEFER,

Agricultural Adjustment

Administration

,

Of Counsel.

(Endorsements: "Filed in the U. S. District

Court, Eastern Dist. of Washington, May 7, 1935.

A. A. LaFramboise, Clerk, Thomas Granger, Dep-

uty.")
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IN THE

District Court of the United States
FOR THE

Eastern District of Washington^ Sowthem

Division

Henry A. Wajxace, Secretary of

Agriculture, and United States
OP America, f ^^ Equity

Plaintiffs.)

^s ( No. E-1653

E. S. Small,
Defendant.

SUPPLEMENTAL ASSIGNMENT OF ERRORS

I.

The Court erred in refusing to sign and approve

the Narrative Statement of Evidence taken in the

cause, and to incorporate the same as part of the

record in said cause.

II.

The 'Court erred in refusing to sign Findings of

Fact and Conclusions of Law provided by the plain-

tiffs herein.

Dated this 8th day of May, 1935.

J. M. SIMPSON,
United States Attorney.

(Endorsements: "Filed in the U. S. District

Court, Eastern Dist. of Washington, May 8, 1935.

A. A. LaFramboise, Clerk, Thomas Oranger, Dep-

uty. '0
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IN THE

District Court of the United States
FOR THE

Eastern District of Washington, Southern

Division

Unii-ed States of America, and
Henry A. Wallace, Secretary
of Agriculture,

( In Equity
Plaintiffs,^

vs.

E. S. Small,
Defendant.

No. E-1653

PETITION FOR APPEAL

Now come the United States of America and

Henry A. Wallace, Secretary of Agriculture, plain-

tiffs in the above entitled cause, by their Solicitors,

James M. Simpson, United States Attorney and

Mac Asbill, Special Assistant to the Attorney Gen-

eral, (acting pursuant to the direction of the Attor-

ney General of the United States and the Depart-

ment of Justice) and hereby enter their appeal,

from the order dismissing the bill of complaint and

quashing the order to show cause why a preliminary

injunction should not issue, entered in this cause

on March 21, 1935, to the United States Circuit

Court of Appeals for the Ninth Circuit, for the

reasons specified in the Assignment of Errors which

is filed herewith, and pray that such appeal be al-

lowed without bond, that citation issue as provid-
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ed by law, and that a duly authenticated transcript

of the record, proceedings and papers upon which

said order was made be sent to the United States

Circuit Court of Appeals for the Ninth Circuit, sit-

ting at San Francisco, California, for the purpose

of having said order reviewed and the errors there-

in corrected and said order reversed according to

law.

JAMES M. SIMPSON,
United States Attorney;

MAC ASBILL,
Special Assistant to the

Attorney G-eneral.

HAROLD M. STEPHENS,
Assistant Attorney General;

SETH THOMAS,
Solicitor, United States

Department of Agriculture

;

ARTHUR C. BACHRACH,
JOHN J. ABT,

WALTER V. SCHAEFER,
Agricultural Adjustment

Administration,

Of Counsel.

(Endorsements: ''Filed in the U. S. District

Court, Eastern Dist. of Washington, May 7, 1935.

A. A. LaFramboise, Clerk, Thomas Granger, Dep-

uty.")
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IN THE

District Court of the United States
FOR THE

Eastern District of Washington, Southern

Division

United States of America, and
Henry A. Wallace, Secretary
of Agriculture,

[ jj^ Equity
Plaintiffs.)

vs. (
No. E-1653

E. S. Small,

Defendant.

ORDER ALLOWING APPEAL

Upon petition by the United States of America

and Henry A. Wallace, Secretary of Agriculture,

plaintiffs in this cause, it appearing to the court

that said petition for aijpeal has been filed pursuant

to the direction of the Attorney General of the Uni-

ted States and the De]3artment of Justice, it is

hereby ordered:

(1) That an appeal without bond is hereby al-

lowed in this cause to the United States Circuit

Court of Appeals for the Ninth Circuit from a final

order heretofore entered in this cause on March 2(1,

1935;

(2) That a citation be issued admonishing the

defendant herein to be and appear in the United

States Circuit Court of Appeals for the Ninth Cir-
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cuit at San Francisco, California, within thirty

days from the date of this order;

(3) That the Clerk of this Court transcribe,

certify and transmit to the United States Circuit

Court of Appeals for the Ninth Circuit a true, cor-

rect and complete transcript of record, exhibits, af-

fidavits, and all other proceedings in this cause as

required by law.

J. STANLEY WEBSTER,
Judge of the United States Dis-

trict Court for the Eastern Dis-

trict of Washington, Southern

Division.

Entered 5-7-1935.

(Endorsements: "Filed in the U. S. District

Court, Eastern Dist. of Washington, May 7, 1935.

A. A. LaFramboise, Clerk, Thomas Granger, Dep-

uty.")
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IN THE

District Court of the United States
FOR THE

Eastern District of Washington, Southern

Division

United States of America, and
Henry A. Wallace, Secretary
of Agriculture, f In Equity

^3.

P^am^if^,^
No.E-1653

E. S. Small,
Defendant,,

WAIVER OF ISSUANCE AND SERVICE OF
CITATION

The issuance and service of citation upon defend-

ant and appellee, E. S. Small, in the above entitled

cause is hereby waived and the said appellee hereby

enters his appearance in the above entitled cause

in the United States Circuit Court of Appeals for

the Ninth Circuit by his solicitors of record.

RICG, BROWN & HALVERSON,
Solicitors for Appellee.

(Endorsements: "Filed in the U. S. District

Court, Eastern Dist. of Washing-ton, May 8, 1935.

A, A. LaFramboise, Clerk, Thomas Granger, Dep-

uty.")
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IN THE

District Court of the United States
FOR THE

Eastern District of Washington, Southern

Division

United States of America, and
Henry A. Wallace, Secretary
of Agriculture,

[ In Equity
Plaintiffs.)

vs. [ No. E-1653

E. S. Small,
Defendant.

BILL OF EXCEPTIONS ON BEHALF
OF PLAINTIFFS

J. M. SIMPSON,

United States Attorney

;

S. R. CLEGO,
Assistant United States Attorney;

ALBERT D. HADLEY,
Attorney for the United States

Department of Agriculture

;

MAO ASBILL,
Special Assistant to

The Attorney Oeneral;

HAROLD M. STEPHENS,
Assistant Attorney General;
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SETH THOMAS,
Solicitor, United States

Department of Agriculture

;

ARTHUR C. BACHRACH,
JOHN J. ABT,

WALTER V. SCHAEFER,
Agricultural Adjustment

Administration,

Attorneys for Plmntiffs.

RIGG, BROWN & HALVERSON,
AttoTjfneys for Defendant.
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IN THE

District Court of the United States
FOR THE

Eastern District of Washington, Southern

Division

United States of America, and
Henry A. Wallace, Secretary
of Agriculture, f In Equity

Plaintiffs,)

vs. ( No. E-1653

E, S. Small,
Defendant.

BILL OF EXCEPTIONS

BE IT REMEMBERED, that in the above en-

titled cause, on the 29th day of April, 1935, the

Court entered, and there was filed on that day in

said cause, an order extending the term of court

as to this cause as to the plaintiffs above named,

which order provided as follows:

*'MOTION AND ORDER EXTENDING
TIME BEYOND PRESENT TERM

Comes now the plaintiffs above named, through

their attorneys, and move the Court for an order

extending the time to file the Transcript of Record,

Bill of Exceptions, Statement of Facts, Assignment

of Errors, and such other records as may be needed

on appeal in said case into and throughout the May
term of Court, if necessary for the purpose of pre-
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paring, filing and certifying the records in said case

as asked for herein, for the reason and on the

ground that the October term of said Court termi-

nates on the 29th day of April, 1935, and said plain-

tiff does not have sufficient time in which to pre-

IDare the said appeal.

J. M. SIMPSON,
United States Attorney;

S. R. CLEGO,
Assistant United States Attorney.

''Upon reading the motion of attorneys for the

plaintiffs in said case, and having considered the

same, it is hereby

ORDERED, by the Court, that this cause be,

and the same is hereby continued beyond the pres-

ent term of this Court into and throughout the

next succeeding term of this Court, if necessary

for the purpose of preparing, filing and certifying

the Transcript of Record, Bill of Exceptions, State-

ment of Facts, Assignment of Errors, and such

other records as may be needed on appeal in said

case.

Dated this 29th day of April, 1935.

J. STANLEY WEBSTER,
United States Judge for the

Eastern District of Washing-

ton.^'
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BE IT FURTHER REMEMBERED, that the

following Stipulation was entered into on the 7th

day of March, 1935, between counsel for the respec-

tive parties to this cause, that the transcript of the

record on appeal to the Circuit Court of Appeals

for the Ninth Circuit shall consist of the following

;

*' STIPULATION

It is hereby stipulated by and between counsel for

the respective parties to this cause that the tran-

script of the record on appeal to the Circuit Court

of Appeals for the Ninth Circuit shall consist of

the following:

(1) The Bill of Complaint and Affidavit of Syl-

vester R. Smith.

(2) The motion of defendant to dismiss the Bill

of Complaint.

(3) The motion of plaintiffs for a preliminary

injunction.

(4) The order to show cause why a preliminary

injunction should not be entered.

(5) The order dismissing the Bill of Complaint

entered March 21, 1935.

(6) The proposed narrative statement of the

evidence.

(7) Petition for appeal.

(8) Assignment of errors.

(9) Order granting appeal to Circuit Court of

Appeals for the Ninth >Circuit.
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(10) Waiver of the issuance and service of cita-

tion.

(11) Opinion of District Court for the Eastern

District of Washington, Southern Division, rend-

ered March 21, 1935.

(12) Proposed Findings of Fact and Conclu-

sions of Law.

(13) This Stipulation.

(14) Motion and Order extending Time Beyond

the Present Term.

J. M. SIMPSON,
United States Attorney

;

MAC ASBILL,
Special Assistant to the

Attorney General.

HAROLD M. STEPHENS,
Assistant Attorney General;

SETH THOMAS,
Solicitor, United States

Department of Agriculture;

ARTHUR C. BACHRACH,
JOHN J. ABT,
WALTER V. SCHAEPER,

Agricultural Adjustment

Administration,

Of Counsel/'

*'0. K.

Rigg, Brown & Halverson,

Attys. for Def.''
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BE IT FURTHER REMEMBERED, that uo

evidence was introduced at the trial of said cause

on the 18th day of March, 1935, and that the only

record before the Court at that time was the Bill

of Complaint and the affidavit of Sylvester R.

Smith, the motion of defendant to dismiss the Bill

of Complaint, the motion of plaintiffs for a pre-

liminary injunction, the order to show cause why

a preliminary injunction should not be entered, and

after the hearing thereof, and on the 21st day of

March, 1935, the Court signed an order dismissing

the said Bill of Complaint.

AND BE IT FURTHER REMEMBERED, that

on the 7th day of May, 1935, at the time of filing

the petition for appeal and the order granting peti-

tion of appeal, the following Assignment of Er-

rors was filed in said Court:

**ASSIGNMENT OF ERRORS

Come now the United States of America and

Henry A. Wallace, Secretary of Agriculture, and

file and make the following assignment of errors

upon which they will rely upon appeal from the

final order entered on March 21, 1935, in this

cause, to-wit:

1. The District Court erred in said final order

in dismissing the bill of complaint.

2. The District Court erred in said final order in

quashing the order requiring the defendant to show
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cause why a preliminary injunction should not is-

sue against him.

3. The District Court erred in holding in said

final order that the bill of complaint does not state

facts sufficient to entitle the plaintiffs to relief

in equity.

4. The District Court erred in holding that the

Agricultural Adjustment Act is invalid because it

improperly delegates legislative authority to the

Secretary of Agriculture.

5. The District Court erred in holding that the

License for Handlers of Northwest F'resh Deciduous

Tree Fruit Grown in the States of Washington,

Oregon, Montana and Idaho is invalid and unen-

forceable as to the defendant.

6. The District Court erred in refusing to gi^ant

a preliminary injunction as prayed for by the plain-

tiffs in the bill of complaint because said bill and

the evidence made out a case which entitled plain-

tiffs to said preliminary injunction.

WHEREFORE, the United States of America

and Henry A. Wallace, pray that the final order

entered by said Court the 21st day of March, 1935,

dismissing the bill of complaint and quashing the

order requiring the defendant to show cause why
a preliminary injunction should not issue against

him, be reversed with instructions to the District
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Court to grant a preliminary injunction as prayed

for in the Bill of Complaint in this cause.

JAMES M. SIMPSON,
United States Attorney;

MAC ASBILL,
Special Assistant to the

Attorney General.

HAROLD M. STEPHENS,
Assistant Attorney General;

SETH THOMAS,
Solicitor, United States

Department of Agriculture

;

ARTHUR C. BACHRACH,
JOHN J. ABT,

WALTER V. SCHAEFER,
Agricultural Adjustment

Administration,

Of Counsel/'

'* Service accepted.

Rigg, Brown & Halverson,

Attys. for Del"
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IN THE

District Court of the United States
FOR THE

Eastern District of Washington, Southern

Division.

United States of America^ and
Henry A. Wallace, Secretary
of Agriculture,

„, . ,.^ ( In Equity
Plaintiffs,)

^

vs. ( No. E-1653

E. S. Small,
Defendant.

CERTIFICATE OF JfUDGE TO BILL OF
EXCEPTIONS

I, J. STANLEY WEBSTER, United States

Judge for the Eastern District of Washing-ton, do

hereby certify:

That the above-entitled cause was tried before me
at Yakima, in the Southern Division of the Eastern

District of Washington, on the (ISth day of March,

1935, upon the records and files therein, no evi-

dence having been introduced by either party; and

that an oral opinion was had therein dismissing the

Bill of Complaint of the plaintiffs above named

and that the written order dismissing said Bill of

Complaint was signed and entered on the 21st day

of March, 1935.

And I do hereby further certify that the matters
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and proceedings embodied in the foregoing Bill of

Exceptions are matters and proceedings occurring

in this court in said cause and that the same are

hereby made a part of the record herein; that the

foregoing Bill of Exceptions being true and in

proper form, and the parties having stipulated as

shown by the stipulation preceding this certificate,

that the same shall constitute the record on appeal

in the above-entitled matter; Now, Therefore, it is

hereby

ORDERED, that said Bill of Exceptions be, and

it is hereby, allowed and settled as a true Bill of

Exceptions and that it includes all of the proceed-

ings had in said cause, and the same is hereby certi-

fied accordingly by the undersigned Judge of said

Court, who presided at the trial of said cause.

Dated at Spokane, Washington, this 21st day of

May, 1935.

J. STANLEY WEBSTER,
United States Judge for the

Eastern District of Washington.

(Endorsements: "Piled in the U. S. District

Court, Eastern Dist. of Washington, May 21, 1935.

A. A. LaFramboise, Clerk, Thomas Granger, Dep-

uty. '0
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IN THE

District Court of tlie United States
FOR THE

Eastern District of Washington, Southern

Division

United States of America, and
Henry A. Wallace, Secretary
of Agriculture,

( In Equity
Plaintiffs.)

vs. ( No. E-1653

E. S. Small,
Defendant.

AMENDED PRAECIPE FOR TRANSCRIPT

To: The Clerk of the United States District

Court for the Eastern District of Washington,

Southern Division.

Please prepare a certified copy of the Transcript

of Record in the above entitled cause, for use in

the Circuit Court of Appeals for the Ninth Circuit,

pursuant to an appeal in said cause taken and al-

lowed the plaintiffs, and in making up such Tran-

script, observe the following directions and include

therein the following proceedings and pleading, to-

wit:

(1) The Bill of Complaint and Affidavit of Syl-

vester R. Smith.

(2) The motion of defendant to dismiss the Bill

of Complaint.
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(3) The motion of plaintiffs for a preliminary

injunction.

(4) The order to show cause why a preliminary

injunction should not be entered.

(5) The order dismissing the Bill of Complaint

entered March 21, 1985.

(6) The proposed narrative statement of the evi-

dence.

(7) Notice of lodgment of narrative statement

of evidence.

(8) Petition for appeal.

(9) Assignment of errors.

(10) Order granting appeal to Circuit Court of

Appeals for the Ninth Circuit.

(11) Waiver of the issue and service of citations.

(12) Opinion of District Court for the Eastern

District of Washington, Southern Division rend-

ered iMarch 21, 1935.

(13) Proposed findings of fact and conclusions

of law.

(14) Praecipe for record and proof of service

thereof.

(15) Motion and Order extending time beyond

present term.
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(16) Bill of Exceptions.

JAMES M. SIMPSON,
United States Attorney;

MAC ASBILL,
Special Assistant to the

Attorney General.

HAROLD M. STEPHENS,
Assistant Attorney General;

SETH THOMAS,
Solicitor, United States

Department of Agriculture.

ARTHUR C. BAOHRACH,
JOHN J. ABT,
WALTER V. SGHAEFER,

Agricultural Adjustment

Administration,

Of Counsel.

Receipt of copy is hereby acknowledged and ser-

vice accepted this 20th day of May, 1935.

NAT U. BROWN, for

RIGG, BROWN & HALVERSON.

(Endorsements: ''Filed in the U. S. District

Court, Eastern Dist. of Washington, May 20, 1935.

A. A. LaFramboise, Clerk, Thomas Granger, Dep-

uty.")
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CERTIFICATE OF CLERK OF THE UNITED
STATES DISTRICT COURT TO TRAN-

SCRIPT OF THE RECORD

United States of America, )

Eastern District OF Washington. )
'

I, A. A. LaFRAMBOISE, Clerk of the District

Court of the United States for the Eastern District

of Washington, Southern Division, do hereby cer-

tify the foregoing printed pages numbered from 1

to 153, inclusive, to be a full, true, correct and com-

plete copy of so much of the record, pleadings, tes-

timony, and all other proceedings in the above en-

titled causa as are necessary to the hearing of the

appeal therein in the United States Circuit Court

of Appeals as called for by the praecipe filed by the

appellants as the same remain of record and on file

in the office of the Clerk of said District Court, and

that the same constitutes the record on appeal from

the interlocutory injmiction entered by the District

Court of the United States for the Eastern District

of Washington, to the Circuit Court of Appeals for

the Ninth Judicial Circuit at San Francisco, Cali-

fornia.

I do further certify that the Opinion of the Dis-

trict Court as listed in item (12) of the praecipe is

not included in this transcript for the reason that

the Court's Opinion was given orally and due to
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the absence of a Court Reporter was not reduced

to writing.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said District Court

at Yakima in said District, this 3rd day of June,

A. D. 1935.

A. A. LaFRAMBOISE,
Clerk, United States District

Court.

(SEAL)

By Thomas Granger, Deputy.

(Endorsed) : No. 7888. United States Circuit

Court of Appeals for the Ninth Circuit. United

States of America and Henry A. Wallace, Secretary

of Agriculture, Appellants, vs. E. S. Small, Appellee.

Transcript of Record. Upon Appeal from the Dis-

trict Court of the United States for the Eastern

District of Washington, Southern Division.

Filed June 7, il935.

PAUL P. O'BRIEN,
Clerk of the United States Cir-

cuit Court of Appeals for the

Ninth Circuit. ^


